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February 13,2015

FER 17 2015

Caroll Mortensen, Director

California Department of Resources,
Recycling and Recovery (CalRecycle)

1001 I Street--P.O. Box 4025

Sacramento, CA 95812-4025

Re: NOTICE OF APPEAL BY ORANGE COUNTY LOCAL
ENFORCEMENT AGENCY FOR SOLID WASTE FACILITY
PERMITS.

Dear Ms. Mortensen:

On behalf of the Orange County Health Care Agency, Local Enforcement
Agency for Solid Waste Facility Permits in Orange County’s (“LEA”), we hereby
submit this appeal pursnant to Public Resources Code section 45030.

On Wednesday, February 4, 2015, the LEA received the written decision and
orders of hearing officer Craig P. Alexander, Esq. (“February 4, 2015 Decision™)
regarding the Petition for Review by the Ocean View School District of the Decision of
the Orange County [1ealth Care Agency on the Five Year Review of the Permit of
Rainbow Disposal, Inc. A true and correct copy of the written decision and
accompanying exhibit is attached hereto as Exhibit A. The LEA appeals from the
February 4, 2015 Decision,

Background Summary

On November 19, 2014, the Ocean View School District (*OVSD’) submitted a
request for review (“Petition”) of the LEA’s October 20, 2014 Five Year Permit
Review Report regarding Rainbow Disposal, Inc, (*Rainbow.”)

OVSD specifically requested: “a hearing to review the OC-LEA’s failure to act as
required by Public Resources Code and the California Code of Regulations when the OC-
LEA issued its determination and 5 Year Permit Review Report on October 20, 2014,
regarding the Five Year Permit Review for the Rainbow Facility’s Solid Waste Facility
Permit.”




Caroll Mortsensen
February 13, 2015
Page 2

The LEA timely set the hearing on the Petition for December 19, 2014, On the eve of the
hearing after 5 p.m., counsel for OVSD supplied all parties and the hearing officer with a case citation
that OVSD claimed required the hearing officer to recuse himself. At the December 19, 2014 hearing
date, the matter was continued to January 12, 2015 to allow the hearing officer time to review the case
cited by OVSD and make a determination,

The hearing went forward on January 12, 2015, Testimony did not conclude on that date and
the matter was continued to January 30, 2015, Afier the hearing concluded on January 30, 2015, the
hearing officer issued a decision on February 4, 2015.

Statement of Issues on Appeal

The February 4, 2015 Decision is in error because it does not identify any law or
regulation that the LEA failed to proceed in accordance with in issuing the Five Year Permit
Review Report. This omission is fatal to the February 4, 2015 Decision because the scope of
review when a third party, not an operator, petitions for review is limited to whether the LEA
failed to act as required by law. (Pub. Res. Code, § 44307). As the administrative record and
evidence demonstrates, the LEA complied with the laws governing Five Year Permit Review
Reports,

The February 4, 2015 Decision is fundamentally flawed because it improperly, and
without reference to legal requirements, enlarges the LEA’s regulatory authority by engrafting
ad-hoc obligations onto the legally required scope and content of a five year permit review
report. The orders contained in the February 4, 2015 Decision are improper because they require
the LEA to take actions not required by the law; including revision of the Five Year Permit
Review Report for Rainbow in a manner not required by law.

The LEA specifically objects to the following findings and orders contained in the
February 4, 2015 Decision:

! Rainbow participated in the hearings as a party through its counsel of record, Thomas M.
Bruen,
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. “[T]he LEA abused its discretion in not conducting a complete investigation

regarding Rainbow’s operations, specifically regarding the complaints of the OVSD’s
witnesses of noise, vector, and dust at the Oak View Elementary School site.”
(Decision at p. 29:4-7); AND “[T]he Hearing Officer finds that the LEA abused its
discretion in not contacting any of the OVSD personne! or its counsel regarding the
OVSD’s concerns as contained in OVSD’s counsel’s letter of June 30, 2014 during
the five year review of Rainbow’s permit.” (Decision at p. 32:12-16.)

Basis for Objection: These findings are not based on the LEA’s failure to proceed in
any manner required by law. The February 4, 2015 Decision did not identify any
circumstance where the LEA failed to act as required by law. Moreover, the OVSD
was improperly allowed to elicit testimony regarding issues outside the scope of their
Petition and the LEA was denied the opportunity to respond to those expanded issues
on rebuttal.

Testimony elicited by OVSD from LEA employees focused on the LEA’s response to
a letter submitted by Ocean View School District’s attorney on June 30, 2014, the last
day of the five year review period. The June 30, 2014 letter (which was a document
reviewed by the LEA in preparing the Five Year Permit Review Report and thus was
part of the administrative record) primarily contains legal argument about the
appropriate outcome of the LEA’s Five Year Permit Review Report for Rainbow.
Specifically, the June 30, 2014 letter focused on the argument that the LEA should
require enclosure of Rainbow’s facilities and demanded that Rainbow conduct a new
environmental review.

During the hearing, the LEA requested that Richard Sanchez, Assistant Director of
the OC Health Care Agency (“HCA”), which is the LEA, be allowed to testify to
offer rebuttal testimony regarding the LEA’s response to the June 30, 2014 letter.
Mr. Sanchez would have testified that he and others met with the Superintendent of
OVSD and other officials after the June 30, 2014 letter was received. He further
would have testified that at the meeting he requested that OVSD provide additional
details regarding health concerns and conditions on-site at the Oak View School, but
that OVSD failed to provide such information. The LEA was improperly denied the
ability to offer this rebuttal witness.

Finally, contrary to the findings of the February 4, 2015 Decision, the June 30, 2014
letter on its face does not contain complaints from OVSD personnel that the LEA
could have investigated. The June 30, 2014 is cleatly intended to contain persuasive
legal argument, not to request an investigation. The letter did not contain any
complaints that the LEA could substantiate through investigation (no dates of specific
complaints, no names of complainant witnesses, etc.). Thus, the hearing officer erred
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in finding that the LEA abused its discretion by not contacting OVSD personnel
regarding the June 30, 2014 letter and furthet etred by not allowing the LEA to
present rebuital testimony regarding the LEA’s response to the June 30, 2014 letter.

. “The testimony [during the administrative hearing] of the Oak View Elementary

personnel is not proof that those conditions actually exist at the school site or that
they arise from the operations of the Rainbow facility. However the testimony gives
rise to a duty to investigate to determine if these conditions do exist at the school and
if it is caused by the operation of the adjoining waste transfer station, and if caused by
the transfer station, whether the LEA’s decision to re-issue Rainbow’s permit would
have been impacted.” (Decision at p. 36:16-23.)

“The LEA shall re-open its review/investigation of the Five Year Permit Review of
the operation of the Rainbow site . . . for the limited purpose of investigating and
determining if the conditions described by the Oak View personnel who testified at
the Hearing on this matter can be substantiated or not, and if substantiated, and [sic]
whether such facts have any bearing on the LEA’s decision to re-issue the permit,
revise the permit, etc. as required by law.” (Decision at p. 37:4-11.)

Basis for Objection: These findings are not based on the LEA’s failure to proceed in
any manner required by law. The February 4, 2015 Decision did not identify any
circumstance where the LEA failed to act as required by law. There is no legal
requirement that the LEA investigate claims made for the first time during a hearing
in January 2015 for a five year permit review report covering the period June 2009 to
June 2014. Even if the testimony taken during the January 2015 hearing could be
construed as complaints by teachers and OVSD personnel, the complaints did not
identify any specific date on which dust, noise, or birds were present at the Oak View
School that the LEA could now substantiate. In fact, the LEA cannot now
substantiate specific past occurrences at the Qak View School since those events have
passed. The LEA during its inspections in July, August, September, October,
November, and December 2014 did not observe the conditions described in the

June 30, 2014 letter,

Further, because the testimony occurred outside the five year period at issue in the
current Five Year Permit Review Report for Rainbow (June 2009-June 2014), there is
no legal basis to require the LEA to revise the five year permit review report with
information from this investigation. This order was made despite the hearing

officer’s apparent recognition that the five year review period ran from June 2009 to
June 2014. (Decision at p. 30:18-19.)
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3. “The LEA shall issue a final report (“Report™) based on this further investigation.
The Report of the LEA will reflect its findings from any inspections/investigations
regarding the Oak View Elementary School site and will also incorporate its review
of the reports, documents and information the LEA requested that Rainbow submit to
it by January 15, 2015 . . | as listed at page 0010 of the Administrative Record in the
last paragraph under ‘Conclusions Re: Permit Status (Revisions/Suspension/
Revocation).” The new Report shall be due on or before Monday, June 2, 2015.”
(Decision at p. 39:10-20.)

Basis for Objection: This finding and order contained in the February 4, 2015
Decision constitutes error because it was made without reference to any law that
requires the LEA to act in this manner. No law requires the LEA to either produce a
new report or amend the October 20, 2014 Five Year Permit Review Report (it is
unclear from the February 4, 2015 Decision what is actually required) to include the
very documents and information that the LEA required Rainbow submit as a result of
its review, which at this point have not been finalized. There simply is no basis in the
law for such an order. In fact, the order is contrary to the laws governing the contents
of five year review reports and the time periods covered by such reports. Finally,
this order appears to allow the hearing officer to retain jurisdiction over the matter,
but there is no basis in law for such retention of jurisdiction.

Finally, the February 4, 2015 Decision is internally inconsistent. Despite the finding that
none of the witnesses from OVSD “ever contacted the LEA,” (Decision at p, 36:6-7), that the
“LEA correctly determined that the operational controls of Rainbow regarding Dust Control (27
CCR section 17407.04), Noise Control (27 CCR section 17408.3), Vector, Bird and Animal
Control (27 CCR section 17410.4) and Nuisance Control (27 CCR 17408.5) are in place [at
Rainbow]” (Decision at p. 31:19-23), and that the “LEA conducted its random monthly
inspections in a timely basis,” (Decision at p. 31:23-24), the LEA is now ordered to “investigate”
the testimony given during the hearing to determine whether the conditions relating to noise, dust
and birds exist at the school and whether those conditions are caused by Rainbow. (Decision at
p- 36:12-23.) The LEA is then ordered to issue a “Final Report.” These orders are not based on
any law that the LEA failed to act in accordance with.

The February 4, 2015 Decision and the orders attendant thereto improperly expand the
scope of five year permit review reports and order the LEA to take actions that are not required
by law. The February 4, 2015 Decision contains findings and orders that exceed the proper

scope of review. The LEA respectfully requests that the February 4, 2015 Decision be set aside
in its entirety.
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The LEA requests an opportunity to submit further legal briefing prior to any hearing. In
addition, the LEA is preparing the complete record of proceedings, including the transcripts from
the hearings, and can submit a CD/DVD or paper format complete record (consisting thousands
of pages) when requested by CalRecycle. Please contact me, Nicole M. Walsh, at (714) 834-
6257, with questions or concerns.

Very truly yours,

NICHOLAS S. CHRISOS
COUNTY COUNSEL

' ’\ . 2
Qe Weda

I\Iicgolei M. Walsh, Senior Deputy

NMW:da
cc via USPS Mail:
Edmond M. Connor, Esq., Counsel for OVSD
Thomas M. Bruen, Esq., Counsel for Rainbow Disposal, Inc.
Craig P. Alexander, Esq, Hearing Officer
Michael Haubert, Deputy County Counsel, for Hearing Officer
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LAW OFFICES OF CRAIG P. ALEXANDER
Craig P. Alexander (SBN: 132017)

24681 La Plaza, Suite 250
Dana Point, California 92629
Tel: (949) 481-6400

Fax: (949) 242-2545

Hearing Cfficer

Administrative Hearing

In the Matter of: Permit No. 30-AB-0099
PETITION FOR REVIEW BY THE OCEAN

VIEW SCHOOL DISTRICT BY THE Decision of Hearing Officer
DECISION OF THE ORANGE COUNTY

HEALTH CARE AGENCY ON THE FIVE- Hearing Dates: December 19,
YEAR REVIEW OF THE PERMIT OF 2014, January 12, 2015 and

RATINBOW DISPOSAL January 30, 2015

FACTUAL AND PROCEDURAL BACKGROUND
On or about May 20, 2014 Rainbow Disposal, Inc. (“Rainbow”)
issued to the Orange County Health Agency (also entitled Local
Enforcing Agency or “"LEA"} its Application for Solid Waste
Facility Permit Discharge Requirements for the Five Year Review as
required under Public Resources Code section 44015 and 27 CCR
section 21640. This Application is regarding the facility Rainbow

operates located at 17121 Nicholas Lane, Huntington Beach, CA

192647-1026. Ocean View Schoel District (“OVSD”) operates QOak View

Elementary School across the street from the Rainbow facility.

At the time Rainbow submitted this Application, there was on
file with the Orange County Superior Court an action against
Rainbow by the OVSD for causes of action for, among other things,

-1- FLACEIRET A
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nuisance (Ocean View School District v, Rainbow
Transfer/Recycling, Inc., et al Case No. 30-2013-00692278). The
LEA is not a party to that lawsuit and it is still pending before
the Orange Cocunty Supericr Court. The law firm of Connor, Fletcher
& Hedenkamp, LLP represents the OVSD in the lawsuit. During the
course of the LEA's Permit Review of the Rainbow Application,
OV3SD’ s counsel Connor, Fletcher & Hedenkamp, LLP communicated to
the LEA via a letter dated June 30 2014 and vafious electronic e-
mails regarding the 0OVSD's concerns over the operations of the
Rainbow facility. ©VSD alleges Rainbow’s operations are having
adverse effects upon Oak View Elementary School, its employees,
students and the surrounding residents in the general vicinity of
Oak View Elementary.’

OVSD's counsel delivered to the LEA a letter dated June 30,
2014 (AR 2770 - 2779) with enclosures including, but not limited
to, a petition signed by several hundred persons alleging problems
arising from Rainbow’s operations at its facility mostly in the
form of odor, bird droppings, dust and noise allegedly creating an
unsafe and unsanitary condition at the school site. The main
thrust of the OVSD’s request Iincluded, but was not limited to,
requesting the LEA to order Rainbow to fully enclose all of its
operations, prepare and submit a new environmental impact report
and prepare and submit a new CEQA report. An additional letter

was submitted on or about August 27, 2014 that included

! The Hearing Officer has only received evidence from OVSD’s counsel that it
represents the OV3D. While OVSD’s counsel has mentioned the interests of the
District’s employees, students and residents nearby the Rainbow facility, thers
is no evidence before the Hearing Officer that OVSD’s counsel represents any
other person or entity except OVSD and, by extension, its employees as
witnesses, in this matter.

-~

DECISION OF HEARING OFFICER IN RE PETITION FOR REVIEW BY OCEAN VIEW SCHOOL DISTRICT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

photographs. from an August 5, 2014 inspection of the facility by
OVSD’s counsel in connection with the pending Superior Court
nuisance lawsuit and other documents in support of its claims
against Rainbow. (AR 2885 - 3062).

While the LEA considered all of the information submitted tc
it from the OVSD, the LEA and the OVSD were in dispute regarding
the scope of the LEA regarding lts review of the Rainbow facility
in a Five Year Permit Review,

On or about October 20, 2014 the LFA issued its “5 Year
Permit Review Report” (Administrative Record (™AR”) pages 0008 -
0010). Among other things “.The LEA has determined that the
existing SWFP adequately governs the continued operations at the
facility.” Essentially the LEA fcund that Rainbow Disposal was
not in violation cf its existing Permit to operate.

On or about November 19, 2014 Petitioner Ocean View School
District delivered to the LEA its petition for an administrative
hearing of the LEA’'s Cctober 20, 2014 5 Year Review Report
pursuant to Pubic Resources Code sections 44307 and 44310. The
QVSD’'s petition cf November 19, 2014 included a “Statement of
Issues” which i1s a term contained in PRC section 44310 but which
is not defined by that statute or any other statutes or Code of
Regulations the Hearing Officer has located. The OVSD’s Statement
of Issues did not contain a list of witnesses that it would or may
call to give testimony at the hearing on this matter.

Orange County has in place for this type of hearing its
Administrative Hearing Rules and the Administrative Hearing
Procedures. Administrative Hearing Rule 4 provides that a request

for hearing shall be initiated by written request with a Statement

-3-
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of Issues. Administrative Hearing Rule 11 provides that a
Statement of Issuses “shall include:

a. All issues and contentions of parties that require a
hearing;

b. A summary of evidence to be presented;

c. The names of any witnesses who will or may be called to
testify, together with copies of any documentary evidence
to be coffered at the hearing.

OVSD’ s counsel’'s letter of November 19, 2014 to initiate the
hearing process did not list all of the items required under Rule
11(c).

After the Hearing Officer was appointed by the Orange County
Clerk of the Board’s office in late November 2014, the Hearing
Officer noted the deficiency in the OVSD's Statement of Issues and
that there was no evidence that a copy of the Orange County
Administrative Hearing Rules or Procedures was delivered to ovVsD,
its counsel or that they were posted Lo the Health Care Agency’s
web site. |

On December 5, 2014 the Hearing Officer and counsel for the

parties conducted a pre~hearing conference pursuant to California

| Government Code section 11445.40(b) which provides:

(b} In an informal hearing the presiding officer shall
regulate the course of the proceeding. The presiding
officer shall permit the parties and may permit others
to offer written or oral comments on the issues. The
presiding officer may limit the use of witnesses,
testimeny, evidence, and argument, and may limit or
eliminate the use of pleadings, intervention,
discovery, prehearing conferences, and rebuttal.

During that telephone conference the Hearing Officer noted

that while the County had promulgated the Administrative Rules,
—4-
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including Rule 11, and Administrative Procedures for this
proceeding, there was no evidence that it had made those Rules
publically available. Further there appeared to be no evidence
that the LEA had provided a copy of those Rules to the OVSD even
at the time it had submitted its Petition on November 19, 2014.
Therefore, without knowledge of the Rules, the District would have
been foreclosed from presenting any witnesses upon an enforcement
of Rule 11 since this information was required to be a part of the
District’s Statement of Issues at the time of the November 1i9th
Petition.

For these reasons, the Hearing Officer granted relief to 0OVSD
to supplement its Statement of Issues with its list of Witnesses
no later than December 10, 2014.

The Hearing Cfficer also noted that there was a conflict
between PRC section 44310 (b)'s requirement that the Hearing
“shall” begin no later than 30 days after the original Petitiocon
and the County’s Administrative Hearing Rule 8 allowing the
Hearing Officer to delay the Hearing for “good cause.” The
Hearing Officer noted that if &1l parties stipulated to a
continuance, it could be granted. While the OVSD requested that
there be continence of the heqring date beyond the 30 days as
stated in PRC section 44310, the LEA did not agree to stipulate to
same. The Hearing Officer found that the requirements of the
State law (PRC section 44310(b)) to hold the hearing within thirty
(30) days of the petition supersede Rule 8 of the Orange County
Administrative Hearing Rules.

The hearing was set by the LEA for December 19, 2014, the

thirtieth day follewing the OVSD's delivery of its Petition to the
B
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LEA. The Hearing Officer and the Party’s counsel also discussed

the role of Rainbow Dispcsal and its counsel in the Hearing

process. OVSD cbjected to Rainbow and its counsel’s involvement

in the Hearing process (other than in a very limited manner) both
at the time cof the telephone conference and in writing later. At
no time before or during the telephone conference did the QVSD or
any other party state any objections to having the telephone
conference for any reason.

On or about December 10, 2014 the Hearing Officer received
OV3D’s witness list that included approximately 25 potential
witnesses, some of whom were expert witnesses and many of whom
were lay witnesses from the Oak View Elementary School and the
surrounding neighborhcod. The expert witnesses appeared to be
being offered regarding matters that were in the scope of the
OVSD’s pending Nuisance lawsult in the Superior Court and outside
the jurisdiction of this petition for review. Many of the lay
witnesses appeared toc be offering repetitive and overlapping
testimony. Therefore the Hearing Officer requested the Parties
hold a telephone conference for the parties to discuss with the
Hearing Officer the expected areas of testimony of the witnesses
for both the OVSD and the LEA (whose witness list was received
shortly after receipt of the Hearing Officers’ e-mail to counsel
on this subject).

The telephone conference was held on Monday, December 15,
2014. OVSD’s ccounsel, the LEA’s counsel and Rainbow’s counsel were
in attendance. During this telephone conference the parties
discussed the expected testimony of both the OVSD’s and the LEA’s

witnesses. Based upon the representations of the Parties counsel,

-5

DECISION OF HEARING OFFICER IN RE PETITION FOR REVIEW BY OCEAN VIEW SCHOOL DISTRICT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Hearing Officer ruled that certain areas of testimony are
outside the scope of the matter before the Hearing Officer in the
District’s Petition pursuant to PRC sections 43020 and 43021,
Pursuant to this ruling and Government Code section 11445.4 the
Hearing Officer ordered two of OVSD’s expert witnesses excluded
from offering testimony at the Hearing. The parties agreed to a
stipulation as to the third expert witness and to the foundation
of the video offered by the OVSD. That stipulation is within the
records for this hearing process. Upon the representation of the
OVSD's counsel that the lay witnesses might have some overlap in
testimony but not be repetitive, no lay witnesses were ordered
excluded. O0VSD also challenged the method of the County’s
selecting the Hearing Officer and requested the Hearing Officer
recuse himself from this matter. The Hearing Officer declined to
recuse himself. At no time during the telephone conference did
any party object to the holding of the pre-hearing telephone
conference.

On Tuesday, December 16, 2014 the Parties and the Hearing
Officer attended a site inspecticn of the Rainbow facility which
was made at the regquest of OVSD’'s counsel.

On Thursday, December 18, 2014 at approximately 5:05 p.m.
OVSD’s counsel issued via electronic mail a request for the
Hearing Officer to recuse himself or for the Clérk of the Board of
Orange County to remove the Hearing Officer pursuant to Haas v.
County of San Bernardino (2002) 27 Cal. 4™ 1017. 0OVSD stated that
it would agree to a continuance of the hearing so that a new

Hearing Officer could be selected and a new hearing date set.

-7-
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At the start of the hearing of Friday, December 19, 2014 the
Hearing Officer noted that the electronic communication including
the reference to the Haas case had been received the night before
after hours., Further that the Clerk of the Board’s office had not
had sufficient notice to review this demand by the OVSD. However
the Hearing Officer noted differences and similarities between the:
Haas case and the situation presented in this matter and needed
more time to consider the facts and the law as stated in the Haas
case. In addition, the Hearing Officer wished to allow the other
parties to the hearing process have a chance to respond.  The
Hearing Officer crdered that the Hearing be continued to Monday,
January 12, 2015 and gave the LEA and Rainbow’s counsel until
Tuesday, December 30, 2014 to submit any response to OVSD’s
challenge on this matter.

OVSD’'s Counsel orally made an additional motion to have the
Rearing Officer recuse himself alleging actual bias by the Hearing
Officer against the OVSD’'s Counsel. The Hearing QOfficer denied
that motion noting no bias only disappointment with the timing of
the OVSD’'s moticn in relation to the December 19, 2014 hearing
date. The 0OVSD’s counsel moved that the hearing move forward that
day with the'presentation of witnesses and documentary evidence.
The Hearing Officer asked if the 0OVSD was withdrawing its recusal
motion / request. Counsel for the District declined to withdraw
its motion. The Hearing Cfficer denied the request to call
witnesses noting that to move forward would require an entire day
of testimgny at a significant cost to all parties and if the
Hearing Officer and/or the Clerk of the Board were to agree with

the motion of the OVSD under the Haas case, the entire proceedings

—-B—
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would have to be repeated. 1In addition, it was the OVSD that
communicated its acceptance of a centinuance should it be
necessary due to i1ts motion.

Ultimately the Hearing Officer, upon review of the Haas case
and the facts of this matter, denied OVSD’s motion to recuse. The
Hearing Officer was never advised by the Clerk of the Board’s
office that it was remeving him from this matter. The Hearing
Officer’s decision in this regard is contained in his letter to
the Parties of January 8, 2015 as is attached hereto as Exhibit A.

OVSD'’ s OBJECTIONS SUBMITTED AT THE HEARING OF JANUARY 12, 2015

At the beginning of the Hearing of Monday, January 12, 2015,
the OVSD through its counsel Mr. Douglas Hedenkamp submitted
written objections and orally renewed its request that the Hearing
Officér recuse himself from this matter. In sum the OVSD’'s motion
was (1) an allegation that the pre-hearing telephone conference of
December 15, 2014 was not held in accordance with the Brown Act
and (2) that the December 19, 2014 hearing should have gone
forward pursuant to Public Resources Code section 44310 (b).

The Hearing Cfficer advised all present that he would not
rule on the five page objections raised for the first time at the
beginning of the hearing, the hearing would continue forward and
the ruling con said cbjecticons would be made at a later date. The
Hearing Officer’s rulings on those objections and motion to recuse
are made in this Decision.

HEARINGS OF JaNUARY 12, 2015 anp January 30, 2015

The hearing on the OVSD’s Petition was held on Monday,

January 12, 2013 and Friday, January 30, 2015. Counsel presented

their opening statements, the direct and cross examination of ten

-G

DECISION OF HEARING OFFICER IN RE PETITION FOR REVIEW BY OCEAN VIEW SCHOOL DISTRICT




i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(10) witnesses, seven {7) who were employees of the District and
three (3) who were employees of the LEA. Rainbow elected not to
present testimony from any witnesses. Members of the public were
invited to address the Hearing Officer on this matter on both days
of the hearing. One member of the public, a teacher at Oak View
Elementary School did address the Hearing Officer on January 12,
2015, The LEA provided an administrative record consisting of
over three thousand (3000) pages. OVSD also submitted documentary
evidence including photographs, a video and various letters,
electronic mailings and reports. At the beginning of the hearing
of January 30, 2015 the Hearing Officer announced that the
objections / moticn of COVSD submitted on January 12, 2015 were
denied and the reasoning would be incorporated into this decision.
No additional cobjections were made at that time.

I. RULING OoN OVSD’s Janvary 12, 2015 OBJECTIONS / MOTION TO RECUSE

As noted in the Background of this matter, the'first time
OVSD brought up the objections based upon the Brown Act and Public
Resources. Code section 44310(h) was at the beginning of the
hearing of January 12, 2015. The objections of the OVSD were
solely regarding the telephone conference of the Parties and the
Hearing Officer of December 15, 2014 and the hearing of Friday,
December 19, 2014 not being fully conducted on that date. OVSD
also made vague allegations of bias by the Hearing Officer in
favor of the LEA. OVSD did not make any objections regarding the
Brown Act during the telephone conference of December 5, 2014 (at
which the OVSD received relief from the reguirements of the
County’s Administrative Rules) or the site inspection it requested

which toock place on December 16, 2014,
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The Hearing Officer overrules the objections and denies the
motion to recuse on several grounds including the non-
applicability of the Brown Act to pre-hearing telephone
conferences conducted pursuant te California Government Code

section 11445.40, waiver, invited error and lack of evidence.

A. NCON-APPLICABILITY OF THE BROWN ACT AND WAIVER REGARDING THE DECEMBER
15, 2014 TELECONFERENCE CATT

OV3D objects to the second teleconference held on December
15, 2014, arguing that the hearing officer failed to schedule the
gathering as a “public hearing” (citing to the Brown Act’s
requirement for 72 hours advance notice of open meetings [Gov’'t
Code 54956]). Morecver, OVSD cites to PRC 44305 as requiring the
Brown Act’s application “to these administrative proceedings.”
Ultimately, OVSD argues that the failure to notice and hold the
teleconference in a public setting undermines the Hearing
Officer’s decisicon to limit the use of certain OVSD witnesses.

The Brown Act’s Purpose

The purpose.of the Brown Act is “to facilitate public
participation in local government decisions and to curb misuse of
the democratic process by secret legislation by public bodies.”
See Cohan v. City of Thousand Oaks (1994) 30 Cal.App.4th 547, 555.
To achieve this, the Brown Act requires legislative bodies to hold

“open meetings” under certain circumstances. Gov’t Code Section
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54953 (a); Boyle v. City of Redondo Beach (1999) 70 Cal.App.4th

1109, 111le.

Brown Act’'s Application to These Proceedings

To support its argument that the second teleconference was
subject to the Brown Act, OVSD cites to several provisions of the
hearing procedures and related Gevernment Code sections pertaining
to open meetings under the Brown Act. Specifically, OVSD cites to
Rule 14 of the Hearing Rules provided by the HCA-LEA. That
section reads in its entirety:

In making its decision, the Hearing Officer must
consider only evidence and testimony received during the
proceeding. Statements of the parties or their attorneys
not made under cath are nct evidence, unless otherwise
permitted by the Hearing Officer, Exhibits not entered
into evidence are also not evidence. A Hearing Officer
may not conduct personal experiments or engage in a
personal fact-finding mission. Similarly, a Hearing
Officer may not engage in off-the-record, private
communications with parties, witnesses or other members
regarding the matter under consideration. Such
communication may result in a decision based on
informaticon not on the record of proceeding. (Emphasis
added. )

Next, OVSD cites to the Administrative Hearing Procedures at
Article V, Sections 4 and 5, which read respectively: “All
portions of the meetings and of the hearing prbcess will comply
with all applicable provisions of the law regarding meetings of
public agenciles.”. “An agenda for each meeting or hearing shall be

posted as required by law.”
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Finally, Section V. (Procedures for Hearings), Section C.
(Application of the Ralph M. Brown Act) of the Hearing Officer
Information Package states,

A governmental agency such as the LEA is required to
conduct administrative hearings under informal
procedures as provided in PRC section 44310 (b), which
states that the hearing shall be held in accord with the
procedures specified at Government Code section 11445.10
and following. Informal hearing procedures are intended
to satisfy due process and public policy requirements in
a simpler and more expeditious procedure than otherwise
required by statute. The procedure also provides a forum
that may accommodate a hearing where by regulation or
statute, a member of the public may participate without

. appearing or intervening as a party, pursuant to
Government Code section 11445.10 (b).

An LEA or Hearing Officer must be sensitive to the needs
of each aggrieved party and must make every effort to
conform to the provisions of the Brown Act as it applies
to these administrative proceedings., The Brown Act
requires that members of the public have the opportunity
to be fully informed about the issues before the Hearing
Officer and the enforcement activities of the LEA,

Aside from the administrative hearing notice mandated by
the PRC, at least 72 hours before any hearing the LEA or
Hearing Officer shall cause to be posted an agenda
containing a brief general description of the business
to be transacted, pursuant t¢ Government Code section
54954.2. The agenda shall specify the time and location
of the hearing, and the notice shall be fully accessible
to members of the public.

If a special hearing is set by the Hearing Officer, it
is likely that the hearing is subject to the provisions
of Government Code section 54956. The notice shall be
posted in a public place, fully accessible to members of
the public, at least 24 hours prior to the special
meeting. The notice shall specify the time and place of
the special hearing and the business to be transacted or
discussed. The notice shall be actually delivered to the
Hearing Officer at least 24 hours prior to the special
hearing. Any member of the news media who has requested

- notice in writing shall be served the notice at least 24
hours prior to the special hearing.
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Section 534953 of the Brown Act provides that all
meetings of a legislative body shall be open to the
public, and all persons should be entitled to attend.
Even though the Hearing Officer does not constitute a
legislative body, PRC section 44305 makes it clear that
the Brown Act is applicable to these administrative
proceedings, referring to a ‘public hearing’.

The Brown Act allows closed sessions, where all members
of the public are excluded from the hearing, under
certain circumstances. (Footnote and headings omitted.
Emphasis added.) '

Brown Act Analysis

The second teleéonference held on December 15, 2014 was not a
"meeting” or “hearing” as contemplated by the administrative
rules, the PRC sections or the.Government Code sections that
emphasize the use cf an “informal hearing” procedure. As
discussed below, the Brown Act reguirements for public notice did
not apply to the teleconference. Instead, the second
teleconference, which the 0VSD fully participated in, was a
prehearing activity within the hearing officer’s authority and was
contemplated in the law to be held outside of the public arena.
There has been no showing by OVSD that the adoption of the Brown
Act’s public notice and public hearing requirements were intended
to apply to such a pre-hearing gathering. Such requirements only
apply to the hearing itself. Moreover, forcing such requirements
would frustrate the purpose of applicable statutes (Government
Code sections 11445.10 to 11445.60 and Public Resources Code

section 44310) that require an informal hearing environment.
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Accordingly, OVSD’s objection based on the failure to publicly
notice and publicly hold the second teleconference are overruled.
The Hearing Cfficer Had the Authority to Call a Prehearing

Conference and to Limit Witnesses; Such Actions Do Not
Violate the Brown Act ‘

The Hearing Officer has authority over prehearing conferences
and may limit the use of witnesses. See Government Code Section
1i445.40(b), stating in relevant part, “In an informal hearing the
presiding officer shall regulate the course of the proceeding, The
presiding officer shall permit the parties and may permit others

to offer written or oral comments on the issues. The presiding

officer may limit the use of witnesses, testimony, evidence, and

argument, and may limit or eliminate the use of pleadings,

intervention, discovery, prehearing conferences, and rebuttal.”

(Emphasis added.)

The Government Ccde contemplates prehearing conferences.
Such conferences are not deemed a necessity, but are discretionary
as 11445.40 suggest that they may be limited or eliminated.
Moreover, the Hearing Officer has authority over the scheduling of
such matters. A discussion and decision to “limit the use of
witnesses, testimony, evidence,” etc. is expressly provided for by
11445.40(b). Further, he second teleconference was not an “off-
the-record, private communication{] with parties, witnesses or
other members regarding the matter under consideration.” Instead,

it was a pre-hearing conference as contemplated under the
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aforementioned GC 11445.40(b). All parties were represented and
fully participated in the conference. Therefore, scheduling the
teleconference and the purpose behind it to discuss such matters
were valid actions by the Hearing Officer, none of which were
required to take place in a public setting.

OVSD. Provided No Legal Support for its Argument that the
Teleconference Reguired Public Notice

OVSD hag failed to show that the second teleconference was an
activity requiring public notice. OVSD has not provided any case
law or statutory interpretation that would analogize the second
teleconference tc a situation where the Brown Act notice
requirements would need to be satisfied. Nor has OVSD shown that
the County of Orange has demonstrated any intent to apply the
Brown Act te¢ such prehearing discussions.

On the contrary, the code sections and administrative hearing
rules contemplate Brown Act notification rules to apply to the
hearing where witnesses and evidence are actually presented, not
matters of procedure that fall within prehearing discussions. For
example, PRC Section 44305 refers to a “public hearing before a

hearing panel or a hearing cfficer.” PRC 44310(b) states, “The

hearing shall be held no later than 30 days after receiving the
request for a hearing on the merits of the issues presented, in
accordance with the procedures specified in Article 10 (commencing
with Section 11445.10) of Chapter 4.5 of Part 1 of Division 3 of

Title 2 of the Government Code.”
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Finally, Government Code Section 11445.40 (b} makes reference
to both “informal hearing” and “prehearing conferences,” as well
as traditional prehearing activities such as discovery, pleadings,
and interventiocn. The County’s own Rules and Procedures allow for
a site inspection, which the District requested and the Hearing
Officer agreed to {(and participated in). There is no requirement
that any such site inspection bs condﬁctea as a publically noticed
open meeting under the Brown Act. Thus, there is a clear
distinction between the hearing and the prehearing discussions
that took place with the parties and the hearing officer during
the December 15, 2014 telsconference.

Next, it would frustrate the purpose of the informal hearing
process if each and every facet of these proceedings required
public notice and public participation. The Brown Act
requirements adopted by the County for such proceedings should not
be treated in a vacuum. Rather, they must be harmonized, if
possible, with the statutory scheme instituted by the state law
makers, and if they cannct be harmonized, there is a hierarchy for
the rules. This is emphasized in the Administrative Hearing
Rules at Section 1 where it states in part, “Should there be any
conflict among these soufces, the Public Resources Code shall
control over the Government Ccde provisions, the Government Code
provisions shall contrel over the Board adopted procedures, and

the Board adopted preocedures shall control over any other
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procedures set forth below.” As discussed below, the rules can be
s0 harmonized, but only if one recognizes and upholds the
difference between a “prehearing” and a “hearing” or “meeting.”
(It should be noted that the Brown Act’s application to this
proceeding was adopted by the County even though the cited PRC and
Government Code sectiocns make no express reference to the Brown
Act or its role in such proceedings. Nevertheless, the County has
concluded that the PRC requires applicability of the Brown Act and
it will be presumed that the Act does in fact apply. However, a
discussion on a “conflict” between these rules, if any, is not
warranted at this time because they can be harmonized as stated
below.)

As stated above, the December 15, 2014 conference was g
“prehearing” event. CVSD would seek to harmonize the Brown Act
notice requirements with Government Code Sections that allow for
prehearings by applying the notice requirements to both
prehearings and hearings. If the Brown Act applied to both
hearings and prehearings, there would be no need for the use of
the term “prehearing” in 11445.40(b). However, state law draws a
distinction between “prehearing conferences” and “hearings” and
"meetings.” Therefore, these terms must be read as intending
different purposes.

A “prehearing” appears to be intended to cover procedural

matters discussed by the parties prior to the “hearing” or
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"meeting” whereas the hearing or meeting appears to refer to the
actual presentation of evidence, argument, and public
participation. (See PRC section 44305 calling for “a public

hearing before a hearing panel or a hearing officer appointed

pursuant to Section 44308 or 44309, in accordance with the
?rocedures gset forth in Section 44310”; Gov’t Code Section
11445.10(b)(3): “The informal hearing procedure provides a forum
that may accommedate a _hearing where by regulation or statute a
member of the public may participate without appearing or
intervening as a party.” Emphases added.) The statutes can be
harmonized by concluding that the Brown Act’s requirements apply
to hearings and meetings, but not to prehearings such as the
December 15, 2014 teleconferencs.

To find that each and every procedural nook and cranny

| requires public notice and public participation—as OVSD would have

it-would also undermine the statutory intent to hold informal
proceedings, especially if the 30 day requirement is to be
enforced with timeliness. To harmonize the Brown Act with the
relevant state laws at play here, one must apply the public notice
and public hearing rules to the hearing, not to the prehearing
conference on December 15, 2014, (See also the 1995 Law Revision
Commission Comments to Gov't Code Section 11445.40, “Section
11445.40 is drawn from 1981 Model State APA § 4-402. The section

indicates that the informal hearing is a simplified version of a
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formal hearing. The informal hearing need not have a prehearing
conference, discovery, or testimony of anyone other than the
parties. However, it is intended to permit agencies to allow

public participation where appropriate. Section 11445.10 (purpose

of informal hearing procedure). [25 Cal.L.Rev.Comm. Reports 55
{1995)]." Emphasis added.)

Accordingly, OVSD's objection is denied because the December
15, 2014 teleconference did not require compliance with the Brown
Act’s notice and public hearing requirements.

OVSD WAIVED ANY OBJECTIONS TO BROWN ACT COMPLIANCE
AS TG THE SECOND TELECONFERENCE

OVSD's objection to the second teleconference came on January
12, 2015, the second scheduled hearing date for this matter., ©OvsD
fully participated in the December 15, 2014 £eleconference and
made no objection prior to, during, or immediately after that
teleconference. Nor did OVSD cbject to the December 15, 2014
teleconference at the December 19, 2014 hearing date, despite
lodging other cbjections. Therefore, the objection is waived
because it was raised in an untimely fashion. (See, e.g. Rayii v.
Gatica (2013) 218 Cal.App.4™ 1402.)
B. OVSD’ s OBJECTIONS UNDER PUBLIC RESOURCES CODE SECTION 44310 {B)
REGARDING THE DECEMBER 19, 2014 HEARING ARE DENIED DUE TO IT's§

WAVIER AND UNDER THE DOCTRINE OF INVITED ERROR

OVSD objects to the alleged failure of the Hearing to proceed

forward at the scheduled date of ¥riday, December 19, 2014 under
H2 0.«
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PRC section 44310(b) which provides: “The hearing shall be held no
later than 30 days after receiving the request for a hearing on
the merits of the issues presented, in accordance with the
procedures specified in Article 10 (commencing With Section
11445.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of the
Government Code.”

At the hearing of December 19, 2014, 0OVSD did not make any
objections under PRC 44310(b) to the continuance of the December
19, 2014 hearing due to the OV3D's own motion of December 18, 2014
{which was accompanied by the District’s agreement to a
continuance of the December 19, 2014 hearing).

As such the OVSD has waived any objections teo the continuance
of the December 18 hearing for untimeliness. See, e.g. Rayii,
supra.

An additional and separate basis for the denial of the OVSD's
motion is under the Doctrine of Invited Error. While this
doctrine is normally applied to matters on appeal, the Hearing
Officer finds the logic of this doctrine also applies to this
matter., Under the Doctrine of Invited Error, when a party, by its
own conduct, Iinduces the commission of error, it may not claim on
appeal that the judgment should be reversed because of that error.
Mary M. v. City of Los Angeles (1991) 54 Cal. 3d 202, 212,
Transport Ins. Co. v. TIG Inc., Co. (2012} 202 Cal. App. 4™ 984,
1000, McCarty v. State Dept. of Transportation (2008) 164 Cal.
App. 4 995,

Here, it was the conduct of the OVSD by waiting until the
evening prior teo the December 19, 2014 hearing to make objections

regarding the selection process of the Hearing Officer by the
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County of Orange (specifically the Clerk of the Board’s office)
with a citation to the Haas case. It is the OVSD that stated in
its counsel’s electronic communication that ité request for
recusal also carried with it the agreement to a stipulation for a
continuance so that a new Hearing Officer could be appointed and a
new hearing date =zcheduled.

At the hearing of December 19, 2014, counsel for the 0QVSD
stated that he expected the Hearing Officer to outrighf deny thé
motion for recusal and proceed with the hearing. Apparently
counsel for OVSD did not anticipate that the Hearing Officer would
feel compelled to continue the hearing of December 19" in order to
give due consideration to the serious charges leveled against the
Hearing Officer selection process employed by the County. 'This is
compounded by the 0V3D's own request, contained within its
December 18, 2014 electronic communication, that the Clefk of the
Board remove the Hearing Officer. As the Hearing Officer pointed
out during the December 19, 2014 hearing, when an electronic
communication sent to the Clerk of the Board’s office at 5:05 p.m.
for the hearing set to take place the next day at 9:00 a.m., it is
patently unreasonable te expect a considered response by 9:00 a.m.
the next morning when a thorough review éf the Haas case and the
facts and circumstances surrounding the selection process at issue
in the Haas case and as set in place by the County of Orange is
required.

The Hearing Officer does not find any error in continuing the
hearing of December 1%, 2014 due to the circumstances placed
before him and the other Parties by the actions and recusal motion

of the OVSD the evening before the hearing. However, even if
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there were an error in the continuance of the December 19 hearing
and even 1f the OVSD had properly preserved its objection on PRC
section 44310 (b), OVSD waived and is estopped from making this

objection under the Doctrine of Invited Error.

C. OV5D PRESENTED NO EVIDENCE THAT THE HEARING OFFICER IS
BIAS IN FAVOR OF THE LEA

The OVSD also makes an unsubstantiated claim of actual bias
by the Hearing Officer in favor of the LEA but points to no
evidence other than the vague allegation that in some situations
the Hearing Officer has ruled in favor of the LEA, The primary
example by the OVSD of this alleged prejudice for the LEA is the
issue of the éontinuance of the December 19, 2014 hearing. The
OVSD points to no prejudice it suffered by the continuance other
than its own inconvenience - a continuance it sought earlier and
it created by the timing of its objections of December 18 as
noted above. The Hearing Officer denies any such subjective
prejudice in favor of any Party or against any Party or counsel
for a Party in this matter and, therefore, denies the motion to

recuse.

II. RULING ON OVSD’Ss PETITION FOR REVIEW PURSUANT TO PUBLIC RESOURCES CODE
SECTION 44307
A. Applicable Statutes and Regulations:

Public Recourses Code section 44307 provides:

From the date of 1issuance of a permit that
imposes conditions that are inappropriate, as

-23-
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contended by the applicant, or after the taking of any
enforcement action pursuant to Part 5 (commencing with
Section 45000} by the enforcement agency, the
enforcement agency shall hold a hearing, if requested
to do so, by the person subject to the action. The
enforcement agency shall also hold a hearing upon a
petition to the enforcement agency from any person
requesting the enforcement agency to review an alleged
failure of the agency to act as required by this part,
Part 5 (commencing with Section 45000}, or Part 6
(commencing with Secticn 45030) or a regulation
adopted by the department pursuant to this part, Part
5 (commencing with  Section  45000), or Part 6
(commencing with Section 45030). A hearing shall be
held in accordance with the procedures specified in
Secticn 4431C. [Emphasis added]

Public Resources Code section 44310 provides:
All hearings conducted pursuant to this chapter shall

be based on the following procedures:

(a) (1) The hearing shall be initiated by the Ffiling of
a written request for a hearing with a statement of
the issues.

(A) If the hearing reqguest 1s made by the person
subject to the action, the request shall be made
within 15 days from the date that person is notified,
in writing, cof the enforcement agency’s intent to act
in the manner spescified.

(B) If the hearing request 1is made by a person
alleging that the enforcement agency failed to act as
required by law or regulation pursuant to Section
44307, the person shall file a request for a hearing
within 30 days from the date the person discovered or
reasonably should have discovered, the facts on which
the allegation is hased.

(2) The enforcement agency shall, within 15 days from
the date of receipt of a request for a hearing,
provide written notice to the person filing the
request notifying the person of the date, time, and
place cf the hearing.

—Z24-
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(3) If that person fails to request a hearing or to
timely file a statement of issues, the enforcement
agency may take the propecsed acticn without a hearing
or may, at its discretion, proceed with a hearing
before taking the proposed action.

(4} The enforcement agency shall file its written
response to the statement of issues filed by the
person reguesting the hearing with the hearing panel
or the hearing officer, and provide a copy to the
person requesting the hearing, not less than 15 days
prior to the date of the hearing.

(b) The hearing shall be held no later than 30 days
after receiving the request for a hearing on the
merits of the issues presented, in accordance with the
procedures specified in Article 10 (commencing with
Section 11445.10) of Chapter 4.5 of Part 1 of Division
3 of Title 2 of the Government Code.

(c) Within five days from the conclusion of the
hearing, the hearing panel or hearing officer shall
issue its decision. The decision shall become
effective as provided in Section 45017.

Public Resources Code section 44015 provides:

Review and Revision of Permits: A solid waste
facilities permit issued or revised under this chapter
shall be reviewed and, if necessary, revised at least
once every five years.

Public Resources Code section 43020 provides:

Minimum standards for solid waste handling and
disposal

The beoard shall adopt and revise regulations which set
forth minimum standards for solid waste handling,
transfer, composting, transformation, and disposal, in
accordance with this division, and Section 117590 of,
and Chapter 6.5 (commencing with Section 25100) of
Division 20 of, the Health and Safety Code. The board
shall not include any requirements that are already
under the authority of the State Alr Rescurces Board
for the preventicn of air pollution or of the state
water board for the prevention of water pollution.
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Public Resources Code section 43021 provides:

Regulations shall include standards for the design,
operation, maintenance, and ultimate reuse of solid
waste facilities, but shall not include aspects of
solid waste handling or disposal which are solely of
local concern or which are within the jurisdiction of
the State Air Resources Board, air pellution control
districts and air quality management districts, or the
state water board or regional water boards.

California Cocde of Regulations section 21640 provides:
CalRecycle ~ Review of Permits.

{a) Except as provided in §21680, all full SWFPs shall
be reviewed and, 1f necessary, revised, from the date
of last issuance at least once every five years.

(b) No less than 150 days before the permit is due for
review, the operator shall submit an application for
permit review. The application shall be made in the
manner specified in §§21570 and 21590 and shall
contain the following:

(1) Identify the proposed changes in design and
operation; and

(2) Updated amendments to the Report of Facility
Information {(RFI};

(3) PFor disposal sites only, the updated amendments
shall Include an estimate of the remaining site life
and capacity;

(4) For disposal sites only, an amended closure plan
as specified in §§21780, 21865, and 21890.

(5) For disposal sites, a copy of the most recently
submitted detailed written estimate or latest approved
estimate, whichever i1dentifies the greatest cost, to
cover the cost of known or reasonably foreseeable
corrective acticn activities, pursuant to §22101.

B. SCOPE OF REVIEW OF THE LEA’S FIVE YFAR PERMIT REVIEW

The LEA {and Rainbow) argues that the scope of review by the

LEA for a Five Year Permit Review is narrow and limited to an

abuse of discretion in reviewing the permit for certain changes
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such as tonnage, hours of operation, and permitted acreage. PRC
44004 (substantial changes in design/operation of solid waste
facility) and 27 CCR section 21620. The LEA also argues that it
was tasked with determining if operational controls for noise,
dust, vector (birds and other vermin) and nuisances are in place
by the Rainbow Disposal entity and that they through their
inspections and review of documents at Rainbow satisfied itself
that those centrols are in place.

QVSD urges that the LEA has broad authority to determine that
Rainbow is nct ceomplying with state law and their evidence that a
nuisance is taking place shows Rainbow is violating the law, the
state minimum standards and seeks relief in the form of aﬁ order
that Rainbow must a.} fully re-design and enclcse its operations,
b.) prepare and submit a new EIR or modified EIR and c.) cease any
operation that is causing a nuisance or is otherwise in violation
of the state minimum standards. In 0OVSD’s closing arguments at
the‘hearing of January 30, 2015 CVSD also advocated for a “do
over” order which the Hearing Officer interprets as a request for

the LEA to re-start the Review process from the beginning.

The Court of Appeal, in Sustainability of Parks, Recycling
and Wildlife Legal Defense Fund v. County of Solano (2008} 167
Cal. App. 4" 1350, 1360 (in reviewing a similar petition by the

third party under PRC sectiocn 44307) stated:

Section 44307 authorizes an applicant to challenge
conditicns impesed on a permit if the applicant deems

-2
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them to be “inappropriate.” It allows any other person
to challenge only an agency's failure to “act as
required by law or regulation.” The right accorded to
non-applicants is therefore narrower than an
applicant’s right tec a hearing to challenge
“inappropriate” conditions irrespective of whether
they resulted from an agency's failure to act as
legally required.

The Court went on to state:

"But judicial decisions that apply to other parts of
the Public Resources Code have used the phrase “as
required by law,” and we have no reason to ascribe a
materially different meaning to that phrase in the
context of section 44307. In decisions that review
agency determinations under the California Environment
Quality Act (§ 21000 et seg.), the courts have stated
that the failure of an agency to “proceed as required
by law” means the agency has abused its discretion.
(See Lincoln Place Tenants Assn. v. City of Los
Angeles (2005) 130 Cal.App.4th 1491, 1503, 31
Cal.Rptr.3d 353.)" Sustainability, supra at page 1362.
[Emphasis added].

Thus the scope of review by a Hearing Officer upon a petition
from a third party {(here CVSD) to the agency’s {(here the LEA)
decigion as recorded in its Five Year Review Report issued
pursuant to PRC section 44307 and 27 CCR section 21640 is whether
or not the agency acted within the law and within its discretion
in its investigation and conclusions in the issuance of its report
of October 20, 2014.

C. FINDINGS

In short, the Hearing Officer finds that the LEA is correct
in its interpretation of the scope of its role in a Five Year
Permit Review and that the LEA has discretion in the methods and
means of its inspections and investigations to determine whether

or not an applicant such as Rainbow Disposal, Inc. has and is
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operating with the operational controls in place and if it has or
has not exceeded its allowed operations under its permit. The
Hearing Officer, for reasons set forth below, also finds that the
LEA abused its discretion in not conducting a complete
investigation regarding Rainbow's operations, specifically
regarding the complaints of the OVSD's witnesses of noise, vector
and dust at the Oak View Elementary School site. This is due to
the LEA's not following its own procedures for addressing
complaints from the public as stated at the hearing.

1. TIMELINESS

Rainbow Disposal timely issued to the LEA its application for
a Five Year Permit Review on or about May 20, 2014, {27 CCR
section 21640). The LEA filed its report on the Five Year Permit
Review on or about October 20,'2014 which was timely..(27 CCR
section 21640).,

OVSD timely filed its Petition for review of the LEA’s Five
Year Permit Review Report on November 19, 2014. The LEA timely
set the initial hearing date for this matter for Friday, December

19, 2014 pursuant to PRC section 44310 (b).

2. SCOPE OF REVIEW / JURISDICTION OVER ATR QUALITY AND WATER QUALITY
MATTERS BY THE LEA

Pursuant to PRC sections 43020 and 43021 and 27 CCR section
20005 the Hearing Officer finds that the issues of air quality and
water quality are specifically reserved for other state agencies
such as the State Air Resources Beoard and the applicable State and
Regional Water Quality Control boards and not the LEA. The
District introduced evidence of alleged violations cited by the

State Air Rescurces Board on October 24, 2014 after the Five Year
~29-
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Review Period. It is guite obvious that the State RAir Resources
Board (“SARB”) is not only capable of enforcing its own Standards
and Rules, 1t is actually doing so at this time regarding Rainbow.
It is within that forum that the issue of whether or not Rainbow
is in violation of the SARBR’s regulations or conditions of

operation should he decided,.

3. RuLE 410 2ND AN “OBLIGATICN” TO FULLY ENCLOSE RAINBOW' S CPERATIONAL
FACILITIES

Contained within the Administrative Record is the condition
of operation for Rainbow that it may increase its operation from
2,800 tons per day to up to 4,000 tons per day as long as it re-
designs and fully encloses its operational buildings. There was
no evidence that Rainbow has exceeded the allowed 2,800 tons per
day for three continuous months to trigger the undisputed
requirement that Rainbow redesign and fully enclose its
operational facilities. The Hearing Officer noted the evidence
presented by the OVSD that the Scuth Coast Air Quality Management
District has issued a Notice of Violation on October 24, 2014 that
cites its Rule 410 caliling for full enclosure of the Rainbow
facility.

This Noti;e of Violaticn was issued after the Five Year
Review Period of June 2009 to June 2014 for this facility. 1In
addition, as ncted above, the enforcement of this Rule 410 as now
interpreted by the state agency issuing the Notice, is within the
purview of the SCAQMD not the LEA. The Hearing Officer finds that
the SCAQMD is very capable cof enforcing its own Rules and
regqulations. Also, there was no evidence presented at the hearing

that this state body has made any such final determination or that
~30-
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the Notice of Violation occurred within the Five Year Review
Period., Therefore, the Hearing Officer finds the LEA acted within
its discreticn and within the law by not ordering a modification
to Rainbow’s permit on the basis of this Notice of Violation by

the SCAQMD issued after the LER’s October 20, 2014 report.

4. OV3D’s Nursance CLATMS AND THE PENDING SUPERIOR COURT LAWSUIT AGAINST
RATNBOW '

OVSD has presented evidence that it has filed a civil lawsuit
against Rainbow Disposal, et al. This action is pending in the
érange County Superior Court. O0VSD is apparently claiming
Rainbow’'s operation of its facility at this location is being
operated in the manner of a public nuisance.

Having submitted the entire nuisance matter to the Superior
Court in its pending lawsuit (which the LEA is not a party to},
the Hearing Officer finds that the OVSD’s request that he find and
declare that the Rainbow facility is a public nuisance is beyond
the proper scope of this petiticen. Further that the OVSD has
already chosen the forum in which to fully adjudicate this matter
with the full rights of discovery under the Code of Civil
Procedure.

5. ScopE OF FINDINGS BY THE LEA

The Hearing Officer finds that the LEA correctly determined
that the operational contrcls of Rainbow regarding Dust Control
(27 CCR section 17407.04), Noise Control {27 CCR section 17408.3),
Vector, Bird and Animal Control {27 CCR section 17410.4 and
Nuisance Contrel (27 CCR section 17408.5) are in place. Further,
that the LEA conducted its random monthly inspections in a timely

basis.
._31_
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6. DISCRETION OF THE LEA

The LEA enjoys discretion in the manner and frequency of its
inspections. This includes the timing of its inspections and the
manner in which they are conducted. The evidence from the LEA’ g
personnel during the hearing was that all inspections were
conducted randomly and without notice to Rainbow. 0OVSD's counsel
inquired of LEA’s inspection personnel at length that the
inspections never tcok place at night. Yet no evidence was
presented during the hearing that any complaints regarding evening
operations were logged by Rainbow personnel or communicated
directly to the LEA. No members of the public who live nearby the
Rainbow facility came and addressed the Hearing Officer regarding
this matter.

However, the Hearing Officer finds that the LEA abused its
discretion in not contacting any of the OVSD personnel or its
counsel regarding the OVSD’s concerns as contained in OVSD' s
counsel’s letter of June 30, 2014 during the five year review of
Rainbow’s permit. During the hearing Kathryn Cross, the head of

the LEA, testified as follows:

Testimony of Kathryn Cross, Transcript p. 229:10 - p,
230:24, January 12, 2015, '

0 Well, you're aware, of course, that the letters
that my law firm sent that -- that said -- that listed
the number of complaints; right?

A Yes,

Q Did you instruct Mr. Clarke, Strozier, or Bright
or anycne else in your agency to conduct an
independent third-party neutral examination of those
concerns raised in my letter by going out and talking
to members of the public?

_32._
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A No.

HEARING OFFICER ALEXANDER: 7I'd like to ask a
question, "Members of the public" is a little bit
vague., How about people -- the people who are making
the complaints?

THE WITNESS: If someone was complaining to us, yes,
we would have investigated it.

HEARING OFFICER RLEXANDER: Okay. So if Jane Doe had
called, you would have had your people talk to Jane
Doe?

THE WITNESS: That's cerrect.

HEARING QOFFICER ALEXANDER: Okay. Thank you. Mr.
Connor.

BY MR. CONNOR:

Q Did you talk to me? 2m I —-- I'm kind of John
Doe. Did you talk to me?

A No.

Q No. Did you ~- since you know that I was
representing the School District, did you talk to
anyone at the school district? Now get around their
lawyer. Forget about me, as a lawyer. Did you go
right te the source and say, "I'd like to talk to

somebody at the -~ at the district office or at the
school such as Ms. Dale-Pash, the principal"™? Did you
do -- tell your people to do that?

il No. Only my management talked to the School

District.

Q Who at your management talked to the School
District?

A I don't know.

Q When did they talk to the School District?

A I don't know.

—-33~
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0 Did you respond to any of the letters or concerns
that we raised?

A The LEA, myself, no.

Q Okay. Obviously, you, Xathryn Cross ~-- didn't
you know anyone else at the LEA who responded to any
of the concerns that we ralsed?

A I'm not aware of anyone else, if they did.
p. 249: 13 to p. 250:

HEARING OFFICER ALEXANDER: I'm -- I'm going to
overrule the objection but then ask the question a
different way. Sorry, Mr. Connor. Take away your
thunder. When a member of the public, whether that
memper of the public is a lawyer or a school district
or a human being, sends a complaint --

THE WITNESS: Uh~huh.

HEARING OFFICER ALEXANDER: ~-- what's the standard
operating procedure of your office for responding to
those complaints?

THE WITNESS: We usually respond within 24 hours.
HEARING CFFICER ALEXANDER: Okay. When it's a letter
like the one that was received from Mr. Connor's
office --

THE WITNESS: Uh-huh.

HEARING OFFICER ALEXANLCER: -— 1s there a standard
operating procedure regarding any kind of written
response?

THE WITNESS: No, there's not.

HEARING CFEICER ALEXANDER: Any standard operating
procedure regarding any verbal response such as a
telephoning or investigating?

THE WITNESS: Yes. We have an S0P for that.
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HEARING OFFICER ALEXANDER: And what would that be?

THE WITNESS: Two I -- I mentioned, respond back to
the public and make sure to make contact with them and
tell what came of the investigation, of the complaint.

HEARING OFFICER ALEXANDER: Okay. Mr. Connor, your
witness.

BY MR. CONNOR:

Q Okay. And with that foundation, ma'am, did you
respond to my law firm within 24 hours?

A I did not. I referred your communication to my
upper management.

Q Do you know if they responded to my law firm?
A I do not.

p. 266: 8 - 12

By Ms. Walsh:

Q Sc do you have a standard operating procedure
about how you handle letters from lawyers versus
letters from the principal of the school directly or
any member of the public?

iy No.,

At the Hearing of January 12, 2015 several OVSD employees who
are teachers at Oak View Elementary School plus the school’s
principal testified regarding alleged conditions regarding noise,
dust and birds (and other vermin) at the 0Oak View Elementary
School allegedly arising from the Rainbow facility. Most of the
Oak View personnel reported cbserving children suffering from
various medical conditions which, in their opinion, were caused by
the dust, noise, birds, and cther conditions arising from the

Rainbow facility.
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None of the teachers or the principal testified that they
have any medical or engineering training. No documentary evidence
was presented connecting any medical conditions of any child or
adult at Oak View Elementary to any alleged conditions arising
from Rainbow’'s facilities operations. All of the witnesses from
Oak View Elementary testified that no one from the ILEA contacted
them to discuss their concerns. None of them testified that they
ever contacted the LEA.

Both of the LEA’'s inspectors Mr. Clarke and Mr. Stozier
testified that they never contacted anyone at the OVSD or the Cak
View Elementary School or OVSD's counsel at any time. Neither of
them sought access to the Oak View Elementary School site to
inspect it at any time,

Given the testimony of Ms. Cross, that the standard operating
procedure when complaints are received is to contact the
complaining party within 24 hours of the complaint, the Failure of
the LEA to contact anyone from the OVSD’'s counsel’s office or the
OVSD itself to discuss the complaints of the OVSD was a breach of
its own procedures. The testimeny of the Oak View Elementary
personnel is not proof that those conditions actually exist at the
school site or that they arise from the operations of the Rainbow
facility. However the testimony gives rise to a duty to
investigate to determine if these conditions do exist at the
school and if it is caused by the operation of the adjoining waste
transfer station, and if caused by the transfer station, whether
the LEA’s decision to re-issue Rainbow’s permit would have been

impacted. The failure to follow their own procedures was a breach
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of the LEA's own protecol for the investigation of complaints and
gives rise tc an abuse of discretion.
CRDERS BY THE HEARING OFFICER
1. The LEA shall re-open its review / investigation of the Five
Year Permit Review of the operation of the Rainbow site by

Rainbow Disposal, Inc., et al. for the limited purpose of

investigating and determining if the conditions described by
the Oak View Elementary perscnnel who testified at the
Hearing cn this matter can be substantiated or not, and if
substantiated, and whether such facts have any bearing on the
LEA’'s decision to re-issue the permit, revise the permit,
etc. as required by law. This includes an investigation as
tc whether or not the conditions being described arise from
the operation of the Rainbow facility or not. To assist with
this investigation, the LEA has the discretion of conducting
this investigation solely using the testimony of January 12,
2015 of the persons from the Oak View Elementary School who
have already testified under cath and/or it may also
interview other Oak View Elementary School personnel if the
LEA chooses to do so and the OVSD identifies additional 0OVSD
personnel who may wish to give further information to the
LEA. Any such additicnal interviews shall be conducted
informally without the presence of any parties’ or non-
parties’ attorney(s).

2. Within fourteen (14) days from the date of this order, the
Ocean View School District shall notify the LEA of the nanme,
address, telephone number and electronic address of the QVSD

contact for the purpose of making arrangements for the LEA’s
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investigation, Said OVSD contact shall be an OVSD employee
(not an outside counsel cor a litigation consultant).

3. Within fourteen (14) days from the date of this Order, the
Ocean View School District shall supply to the LEA any
maintenance documents and/or any other photographic or video
evidence of the Oak View Elementary School that in its
opinieon shows the conditions it claims exist at the school
arising from the operations of Rainbow that existed during
the time relevant to the Five Year Permit Review. A copy of
said documents shall alsc be provided to Rainbow Disposal.

4. Within fourteen {14) days from the date of this Order,
Rainbow Dispesal shall notify the LEA of the name, address,
telephone number and electronic address of the Rainbow
contact for this further investigation.

5. The Ocean View School District shall make available to the
LEA the Oak View Elementary School site for any type or
number of inspections the LEA, in its discretion, may choose
to make at the school’s site.? The LEA’s inspection

-personnel shall contact the OVSD contact person to arrange
for ahy inspections the LEA determines is necessary.
Rainbow’s contact person shall be notified of any inspection
of the Oak View Elementary school site. All inspections at
the school site shall comply with the school’s policies and

procedures regarding visitors to its campus.

? At the time of the site inspection of December 16, 2014, the Oak View
Elementary School site was partially closed due to asbestos removal efforts by
OVSD. There was nc evidence presented and no allegations made by OVSD that the
operations of Rainbow were in any way the cause of any asbestes contamination
at the Oak View Elementary school site.
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6. The OVSD and Rainbcow may have personnel accompany the LEA
while its inspectors are inspecting the Oak View Elementary
School site but may not direct, interfere, or otherwise imped
the LEA in its investigation or unreasonably interrupt school
activities. Any party may photograph and/or videotape the
inspections but not in a manner to obstruct the inspections
or unreasonably interrupt school activities. No attorneys or
their employees,‘consultants, experts or contractors of any

party or non-party may be present or participate in these

inspections.

7. The LEA shall issue a final report {“Report”) based on this

further investigation. The Report of the LEA will reflect
its findings from any inspections / investigations regarding
the Oak View Elementary Schcol site %nd will also incorperate
its review of the reports, documents and information the LEA
requested that Rainbow submit to it by January 15, 2015
(which was apparently received by the LEA on January 16,
2015) as listed at page 0010 of the Administrative Record in
the last paragraph under “Conclusions Re: Permit Status
{Revision/Suspension/Revocation).” The new Report shall be
due on or before Monday, June 2, 2015. A copy shall be
transmitted via Eiectronic Mail or U.S5. Mail to Counsel for

OVSD and Rainbow.

8. If the OVSD does not comply with order numbers 2 and/or 5

and/or 6 above, the LEA may complete and finalize its new
Five Year Permit Review Report based upon the information it
has at that time, taking inte account whether or not it has

been able to verify if the conditions described by the OVSD
-39
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Law Offices of Craig P, Alexander
24687 Loy Pleengr, Sudve 230
Diany Poar, (4 92679
COffice. Q4QART-GI00 Faosimile: 949-242-2543
E-mail: epalexanderipeox.pel

VIA FLECTRONIC MAHL ONLY

fanuwary 8, 2015

Edmond Connar, s,

Connor, Fletcher & Hedenkamp, LLP
2211 Michelson Drive, Suite 1100
Irvine, CA 92612

Nicote Walsh, Esqg.

Olhiee of the County Counsel

333 W, Santa Ana Blvd., 1 Floor
Santa Ana, CA 92702

Thomas M. Bruen, Bsq.

Law Offices of Thomas M. Bruen

159490 North California Blvd, Sulte 620
Walnut Cresk, U4 94596

in Re The Motions of Petitioner Ocean View School Districe ("OVSD*) to Recus. / Disqualify
the Heoring Qilicer in the matter of OVED v, Orange County Health Care Apency ("HCA™) -
Fivo Year Review of the Permit of Rainbow Disposal, Ine., et al: Permit 30-AR-0049

Drpar Counscl,
BACLOROL 4D

O or about November 19, 2001 the OVSD) filed with the County of Orange 3 petition ander
Puble Resources Code sections 44307 and 44310 for a hearing repardine the resulis of the
HOA™ Five Year Review of Permit 30-AB-0099 of Rainbow Disposal, lne, et al, (*Ramwbow")
pursuant to 27 CCR section 216840, Pursuant to the PRC and Government Code sections
1144510 to 11445,60, the HEA notified the Clork of the Board (CORY of Supervisors office
of the potition and requested that the COB appoint 2 Hearing Officer for this matter

I earrently serve as Hearing Officer for various administrative procecdings invelving the
County of Qrange. Fam nob an employes of the County, but operate as ant inde pondent
contractar pursaant to a contragt 1 have never previously served ag a Hearinyg Officer

involving petitions sucls as the one filed by the OVSIin this matter. On or ahout November

1

Y A ———




25, 2014 | was contacted by the COW's office to determine if  was available to serve as a
Hearing Officer in this matter. [ was advised that another potential Hearing Oificer
declined the assignment due 1o 4 professional conflict of interest.

I advised the COW's representative Ms, Jamie Ross that 1 was available w serve in this
capacity and did not have any professional or personal conflices of interest that would
prevent me from serving as the Hearing Officer, However, I did advise Ms. Ross that
kninw, as an acguaintance, OVSD Trustes John Briscoe, that this would not alfect my abilicy
to serve as the Hearing Officer but that F would disclose this w all partivs in the gase. This
was done via my assinned Deputy County Counsel Michael Haubert on December 2, 2014,
As part of that disclosure, | requested that if any party objected to my acting 15 the Hearing
Oificer due to this issue, to please forward any such objections to my sttention noe later than
Monday, December B, 2014 or fifteen days prior to the hearing date, whichever is the
tonaer period. Shortly therealter the hearing date of Friday, December 19, 2014 was set by
the HCA pursuant to the applicable PRC codes: At no time has any objection on this basis
been received.

On Friday, December 5, 2014 a pre-hearing telephone conference with counsel for QVSD,
HCA and Rainbow wvas held to discuss several lems including procedural issues. Amone
ather issoes, QV5D requested to continue the matter. Based on my interpretation of the
baw, L coneluded that the hearing "shall” take place within 30 days por Public Resources
Code Section 44310 (b and did not find it within my authority to granta continuanee
un'ess the parties mutually stipulated. HCA objected 1o 2 continuance. As such, the hearing
remained on calendar for December 19, 2004 There was no nguiry reparding the manner
of welection of a Heaving Officer by the County of Orange at that tinme.

On Decembier 14, 2014 1 requested and set a pre-hearing telephone conference regarding,
amony other things, 4 review of witnesses the OVSD and the HCA would be presenting at
the December 19, 2014 hearing. 1 noted in my nolice to the attorneys, that it was possibie
that T may order a witness anid /o decwments to be excluded or imited pursuant to my
roespansibilities under Government Code section 11445.10. The telephone conlerence was
scheduled for Monday, December 15, 2014,

On Sunday evening December 14, 2014 Mr, Connor for the OVSD sent an e-mail inguirin
into the details of the selection by the County of a Hearing Officer and the contract between
the County of Orange and me for Lhis service. During the pre-hearing telephone
conference, pursuant to Government Code section 1141510 Lordered that two of the OVSD
witnesses be excluded from testifving Also during that telephone confervnce, sometime
Hfter T had issued the order to exclude two of OVED's prospective witnesses ard aftor some
discussion on the Hearing Offficer selection process by the €lorh of the Board's office, Mr.
Connor demanded that | recuse myself as the Hearing Officer in this case. He stated that
there was a California Supreme Court caze that vequired this action. [ recall advising Mr,

repaesents the rOh i this matter noe the Potition was recefved by the HCA, 1havanot by L5 d by nyone
that ghis grhocal wall hag Been broachod.

PR




Lonnor to torward the ciase ov its citation to me. Apparently he docs not recall my request
for this case or its citation,

| also advised Mr. Connor that the County would respond to his request for a copy of my
contract and details about the manner in which Hearing Officers are selected separately.
During that telephone conference tdeclined to recuse myself as Hearing Officer in this
mortter. Wethin the next few days the COIVs office responded to each of Mr Connor's
requests for information including providing him with a copy of my contract with the
County for Hearing Gtlicer services.

On Thursday, December 18, 2001 21505 pm Mr. Connor sent Ms, Ross of the COR's office,
ail counsel in this matter, and me an e-mail in which he cited the case of Hass v. County of
San Fernarding (2002) 27 Cal. 3™ 1017 for the proposition that elther Fmust recuse my elf
or the COB must remove me as the Hearing Officer. The OVSD olse stated that it would
stipulate / agree to a continuanceof the hearing while a new Hearing Officer was
appointed. During the evening of Thursday, December 18, 2014 1 read the Hass case.
However, the Clerk of the Board's office was closed at that time and prosumnbiy had no
Hime Lo review and respond to the OVSD's mation to remove miv as the Hearing Officer in
this case by the opening of the hearing the next morning.

Based upon my review of Lthe case, ordered that the hearing be postponed unti) Monday,
fanuary 12, 2015 in order to review the Huas case more thoroughly as well as to allow the
COB an opportunity to review that case law, Lthe fact surrounding the issue of the
appointment of a Hearing Oftficer and to aliow the HCA and Rainbow to submit their
position-, if any, on this matter no later than Tuesday, December 30, 2014, { also ordered
th:tunti this issue s resolved, oo communications regarding the substantive issues of the
undertying podtion for review were to occur.

At the hearing Mr. Connor also moved 1o have e recuse myseif on the hasis of his helipf
the.CEdid not respect him due to bis perceplion of a facial expression in response to his
guestian regarding witnesses just prior to the December 19, 2014 hearin starting, |
dented that motion and the allegation that Twas prejudiced avain.t My, Connar. | stand by
tivat denfal.

On Saturday, December 28, 2004 Mr, Connor issuced ance-mail to myself and 14 counsel in
which he stated that | did not ask him, during the December 15 tetephone conference, for
1 copry of the at that time unnamed Hoas case or its citation. 3. Connor avain moved for
iy rectisal

After the timoly receipt.of the Tetter briets from the HCA and Rainbow on December 30,
2014, Mr. Comuor submitted another e-mail setting forth the allopation that due 1o
comments by Ms, Walsh and | atthe December 190 hearing, that were allegedly printed in
two newspaper articles, his reputation had been called into question. He demanded me to
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recuse myself and submit some type of public apology and/or retraction. No copies of the
newspaper articles were submitted with this e-mail.?

PHRETIHERT Fag 7318 THE HAAS CASE:

In the Haas cuse, the Hearing Officer was selected and appointed by the San Bernarding
County Counsel's office; in fact, the very member of the County Counsel's office who
appointed the Hearing Qificer also represented the County agency revoking the license of
the petitioner at the hearing, The Hearing Oflicer may have heen selected and appointed by
that same member of the County Counsel’s office for other cases in the future but there was
ne gpuarantee of such appointment. The petitioner / licensee objected to the appointment
and selection of the Hearing Oificer af each and every step in the process, There were only
rwo Hearing Olficers available to conduct the hearing and one of them had a calendar
conflict. The County Counsel’s office paid the Hearing Officer directly for her services as i
Hearing Officer in each case assigned ard appointed.

PERTINENT FACTS IN TRIS MATTER:

Trr this matter, the Hearing Otlicers available for the County of Oranve are selected and
appoint-d hy the Clerk of the Board's office, not the County Counsel’s office or the HCA.
The Clerk of the Board's oflice receives and processes lor payment the Hedring Officer’s
invoice [or scrvices. The OVSD waited until approximately five days prior to the hearing ol
Decembor 19, 20141 1o ratse concerns and abjections to the manner 1nd method of the
selection of a Hearing Olficer and naotably not until adverse rulings were made by the
Hearing Officer.

Prioe to this matter, | have never had any hearings for the County of Orange that invofverd
the HCA. It i my understonding that this is the second or third heoring regarding a pevmis
review by the HCA of a Heensee. Pwas nob selected as the Hearing Otficer for any priov
similar hearings and L do notknow any of the parties or facts of those prior matters, In the
contract  have witly the County of Orange for Hearing Oflicer services, it roquires me 1o icx
in & fair and Impartial manner {Seetion VY under General Duties). It also requires me to
perform my dutics as a Uearing Gfficer as an independent Contracior {Section IX3 and o
avoid any Conflicts of Tnterest {Section IV}, The Contract does provide under Section I on
Av lability) that “The COUNTY is under no obligation to submit cases to CONTRACTOR,
but may do so atits pleasure and in s sole discretion.” My own experience reparding the
appaintment and selection ns.a Hearing Otficer for oller matters (Barking Doa Hearinog
and Assessment Appeal Hearings) have all been under the County of Orange, Clerk of the
Board's office, not the County’™s Animal Control Department or the County Assessor's office,

For regsons soi forth below, Mr. Connar's mehinn For recusal and ancepalogey adfor retraction s denisd,
Comsrted ave nstrugt o d that the Hearing Officor bindg that theus niewspaper grticles are not v vt e th - mattors
bofare tos heanag and to pleao notsubmit copies of them unde ¢ counset for ane of te s tiog woshes To 1 e
them o the Adiminiatratier vecned of tis Potition solely for the pusrpos. of & postille apoe o

i
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DHsoussion

The reievant portions of the Haay case 1o this matter are as follows:

The rule declared by these eivil and eriminal cases also applics 1o administeative
proceedings. o this context, the high court has writen: ~1is sulticiently clear
from our cases that those with substintial pecuniary smterest i lecal procecdings
should not adjudicate these dispules.... 1t has alse come o be the prevarling view
that 'fjost of the law concerning disqualification because of interest applies with
equal foree 1o ... admintstrative adjudicators,” ™ (Gibson v. BerrvBill. sipra. 411
LL8, 564, 579193 5.0t 1689, 160813 Certainly Jue process pllovs pore
Hlexibility in administrative process than judicial proces | even i the malter of
selecting hearing ofticers. But the rule disqualifving udjudicators wath pocuniary
incrests 4 applies with full foree. The high court hag tiken pains 1o male this clear,
even while holding that due process permits. for example. the comibination of
myvestivative and adjudicative fanctions in admimsirative proceedings, (JFithrow
v Luriing supra 4210 LS, 33.Y Anassertion ol bins based on ih it combination of
functions, the Bl cowt explrined, needs fo ~overcome a presumption of
honesty and integrity in those serving as adjwdicotors,” (4 at po 47 {93 8.0t ai p.
14641y In contrast, the adiudicator’s financial interest in the outcome presents a
reitgationf] .. in which oxperivnce eaches that the probability of actual biss on
the paot of the judee or decision maker 18 too hich to be constiutionally

toterable ™ (Aid)) O this point. the court has applied the sime rales

admgrd- rative hearing officers and judaies alike. (Sve, e.g..id. 1t pp. 3647 |95
5.0t 0l pp 6311651 Gitson v Bormylill, supra, 41V U8 at p, 379 [93 8.0 wt
p. 169YL)

fhe gomsponsation system at issue ja the case bedore usis Tunctionally stmila o
the system condemped in Brower, supra, 637 F.2d 272, and the other .ee svstem
pies {Duvy v Dopg, snpra, 629 F Supp, 1270 St ex rel Moleod v Crowe,
vapren. 249 800 TTI State ex rel. Shrewsbury v Poteer, sipra, 202 S E.2d 628),
Here, g dlere. the proseeuting authoricy may sefect jiv aq‘;mdxz arbo o witd, the
only formal resirigtion here being What the person selected must bave boen

een od w proctice law for at feast five vears, (Gov, Code, § 277240 Flere. as
there, while the adjndicator's pay s not formaliy dependont on the outcome of th
liigation. Afs or lier fuitire income as wr adfdicator is entirely depondent o the
geadwill of a prosecufing agoney that is free 1o xelect By cdindivarares and that
must. therefore, be presumed o favor its own rational seltvinierest by preferring
those who tond to issue Dvorable rulings. Finally, muudmainn selected and pald
In this wranner, for the same rengon here as there, have a “posible temptation
not e hotd the balinice piee. clear and true”™ € Tuntey, supra. 273 U8, 510, 3372

L
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[47 S.CHL 4370 2] see Ward, supra. 409 L8, 57 600 and Browa, supra. 637
F 2d atp. 280.)

laos v, Cnty, of San Bernardino, 37 Cal dih 1017, 102930, 45 P 3d 280 (2002
{footnow omitied). [ Dmphasis added]

Certanly due process does not foarbid the government o pay an adjodicater swhen
1t mvust provide someonce with o hearing before aking away a protecied Hberty or
property interest, Indeed, the povernmoem must ordinarily pav the adjudicator in
such cases W avold burdening the affecied person’s nght o a hearing, (Cudifornia
Teachers 1ssn v Stale of Coliforsia {1999) 20 Cal4th 327, 337.357 (84

Cal Rptr. 2d 425, 975 P.2d 62215 Furthermore, no generally applicable principle
of constitutional faw pormis the alfected person in such a case 1o seloet the
sijudizutor, Haas does notargue 1o the contrry. Neither payment nor selection,
considered in isolation. is the problem,

Haas v Onpy, of Son Bermarding, 27 Cal, iy 1017, 1031, 45 P 3d 280 (2007

But we ndopt no such standard by viving tuil effect 1o the cases mundating
disqualilication for financial nwerest. The appearance of biss that has
constitutional significance is not a party's subfective, unifareral percephion, it is
the ofjcetive appenrange that arises from Tnanetal circumstues that would offer
a possible temptation to the average person as sdiudicator A procedure hoiding
oul 1o the adjudicator, @ven imphicitly. the possibility of future employmeni m
exchanye for favorable decisions creates sueh a tempinion and. thus, an obicetive,
vonstifutionally vinperosissible appearance md risk of bins, {Brows, supra. 637
F.2d 272, 2840

Huas v, O, oF San Bernarding, 27 Cal, 4th 1017, 1034, 45 B34 280 12000
Joining the County on this paint, amici curiae awerd that many loco] rovernments
and school hoaeds appoint fewporary hearing officers inder similr 2 hoo
procedures and will neur additionnl costs ol inefficiencies if their own _
provedares are disupproved as g result of today's decision, e do iof convider 19
constitutionsd validity of any rule or practive nor presently before us. Morcover,
speculauon about the possible outcome of hypothetienl cases cannot ju-gify
toferuting u practice that we have considured and found to ereale a constitutionally
wncceptahie rivh of bl

Hoas v, Caty. of San Bermurding, 27 b dth 1017, 1036, 45 P 3d 280 (2002
{footnoic omutted). [Bmphisis added |

In uny event, the proller we address here s mited in scope. and constitutional
mvthods for selecting administrtive hearing oificers are readily avaifable,




Haas v, Onty. of San Bernardino, 27 Cad. #th 17, 1036, 45 P.3d 280 (2002}

Uhe problem we address in this case arises only when counties forgo these options
and. nstead, hive emporary hearing officers under Gevernment Code seotion
27724, Beeause that section imposes only the requirement that a person sclocted
v hearing ofticer hove been lieensed to practice Inw for at feust fivee years,
contnries by defuult have sk freedom fo experiment and 10 adopt selection
procedures adupred w-thedr individisal needs, To sanisty due process, all a counmty
need du s exereise whitever authority the glotute conders in o manner that doey
nel credle the visk thut earing officers will be revarded with figure remunerative
ppleavment for decistons favorable 1o the county, £1d) The requirements of due
process are lexible, especially whers adininistralive procedure is concerned, but
they are strict i condemming the risk of bias iat arises when an wiradicaror's
futare income fron jidaing depends on the goodwill of frequent Iigants who pay
the adiudicaor’s foe.

Pinas v Onty, of Sun Bermuding, 27 Cal. 4th 1017, 1037, 45 P.3d 280 (2007
{Footnote omitted), {Emphasis added]

The critical difference between this matter and the Hoas case is that my selection as the
Hearing Officer was by the COB's office withiout any impute from any other depariment of
the County. There is no evidence whatsoever that any other department in the-County will
have any decision making authority over whather or not L will receive any future
assignments as a Heaving (fficer for the County of Orange. Inall of the time | have acted a
a Mearing Officer for the County of Orange | have never been advised that any futur.
assignnients were dependent upon my making findings in faver of the County or any
doeparunent of the County,

fri addition, it is the COWs office that intakes any inveice 1 send to the County for my
gerviccg and the COW's office processes the invoice for payment. [ hiave never been advised
by anyone at the County of Orange that any other department of the County have any
influence oy decision making over the payiment of my Hearing Officer invoices.

By contrast, in the Heas case the same County Counsel who represented the County auainst
the petitioner / licensee also divecty hired the Hearing Officer fur the hearing. 1t alsp
appears the County Counscl's office controlied if the Heariop Officer received future
Hearing Officer assignments and alxo approved for payment the Tearing Officer’s invoice
For norvices in the cone bofore her

The taas Court found these factors created a constitutionally unacceptable risk ot bias {the
Court noted thatactuael bins need nol be shown), but it Jid so under the facts of that case
{"Tn any event. the problem we address here i3 limited i scope. and constitutional methods for
selecting wdoinisirative hearing officers are readity uvailable.”™ Hugy at page 10363 The Cowmt
did not deckire that s County cannotl appoint Hearing Officers pursuant w0 Govermment Co Je
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seciton 27724, only that thé method the County uses under this section must eliminate the
potential of the risk of biag.

The terms and conditions of my contract with the County alse support that | (and
presumably all other Hearing Officers) are not subject to the risloof bias the Court found in
the Huas case. This includes that | am {o perform my duties to act in 3 fair and impartial
manner, without conllicts of interest and as an independent contractor. The sentencu from
Section I} guoted by counsel for OVSD does not reveal an inherent risk of bias. Thigis
recause the Department that retains, and selects for each hearing needed, Hearing Officers
for the County for matters such as this (as infrequently as these HCA matters apparently
come upj is neither the Bepartment whose actions ave in question {the HCA) or the County
Counsel’s office that represents the HCA in the hearing.

I find that the systern and process instituted by the Comsty for the retention and selection of
Hearing Officers to be free from the inherent risk of bias ot issue in the floay e,

For the reasons cutlined above, | find this matter to be distinguishable from Haas and deny
OVED's requent to recuse myself pursgant to its reliance on the Hoos case,

CHARGES ALTL AL BIAS

The OVSIYs counsel made a charge during the hearing of December 19, 2074 that [ am Dbias
against its counsel Mr. Connor from my interaction with kim just prior to the hearipg, As
statint Cthe hearing, reject and deny any such charge of bias. | was disappointed with
counsel for the OVAD waiting unti} five days prior wthe hearing o bring up the issues of
the selection of Hearing Officers and wait to deliver to all parties and { the ¢itation to the
Hagy case the evening prior to the December 19% hearing so that this could have beon
considered and hopefully resolved prior Lo the December 194 hearing, That does not, and
did not, mean that Fam biased against counsel for (VSD. Only that L am disappointed with
not being able to move torward wilh the hearing of December 19, 2014,

On Saturday, December 20, 2014, Mr. Connor claimed, on behalf of OVSD, that my
statoment (o1 the December 19, 2014 hearing the day bofore) that T asked him 0 send mo
the Hous case citation on Monday, Decemboer 15, 2004 telephone eonference wag nof true.
Mr. Connor essentiaily repeated this in his e-mail of Decembuer 30, 2014, Ue ciied no legal
wthority for the propositios that this requires a recusal of the Hearing Otficer, While i do
recall during that telephone conversation of Decembur 15, 2014 that T asked Mr Connaor to
provide-all presont with & copy of the California Supreme Court case he wag referring Lo
{bart pot narming the e of ehe case then), this 1ssue is irrelovant to the mathor before o g
the Hearing Qificer reparding the HOA™S Five Year Review o Rainbow's icense,

Falseo find that the tone and wording of My Connor’s esmuils of December 20, 2014 and
December 30, 2014, if pither of both of them had been made in Court before and about a
Supoerior Court judge, would likely be found to he in contempt of the Court. 1 remind My
Connor of his dury of civility wwards all parties vo this matter. {Foople v. Chong {1999) 76
Cal. App. 4th 232, 243 "Accordingly, an attorney however vealous inhis cliom's behoIf has,
as an officer of the court, a paramount obligation to the due and orderly administration of
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justice...” [citation Anattorney must not willfully disobey a court’s order and must
maintain g respectfil ettitude toward the court, [Citations,] " [Emphasis added?)

Alsa, in Mr, Connor's Tuesday, Decernber 38, 2011 esmaail, he demanded, among other
things that | recuse myself due to come alleged reports about this matter in two
newspapers. Again, Mr Connor presented no citation to authorities that require recusal of
a Hearing Officer in this situation. The matters before the Hearing Olticer are the actions or
omissions that are alleged regarding the findings of the HCA on the five year review ol the
Hainbow permit. They are not regarding the actiong of the attorney retained by the OVSD
ar the reports about the hearing process in the newspapers, whatever they may be. Once

azain, Fdeny the allegation of bias and the alleged newspaper articles are not relevant to
the issues before the me HCA's Five ‘rear Review on Rainbow’s license.

Accordingly, Fdeny Mr. Connor's charge of actual bias and decline to rocuse myself bused
oh thal premise,

The Hearing ot fanuary 12, 2015 shall po forward as planned at 9:00 @ as set forth in my
e-muill to counsel of lanuary 6, 2015 and my prior orders regarding evidence in thi. case,

Very Truly Yours,

PR _ -

,,,,,
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Crain i Ale \ander

e Michnel Haubert, Esq. {via electronic mail only)

Suean Novak (via electronic mail only)
jamie Ross {via electronic mail only}
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DECLARATION OF SERVICE
BY UNITED STATES MAIL AND
PERSONAL SERVICE

FER 1 7 9015

I do hereby declare that I am a citizen of the United States employed in the County of
Orange, over 18 years old and that my business address is 10 Civic Center Plaza, 4" Floor, Santa
Ana, California 92701. I am not a party to the within action.

On February 17, 2015, I served the foregoing NOTICE OF APPEAL BY ORANGE
COUNTY LOCAL ENFORCEMENT AGENCY FOR SOLID WASTE FACILITY

PERMITS on all other parties to this action by placing a true copy of said document in a sealed
envelope in the following manner:

[X] (BY U.S. MAIL) I placed such envelope(s) addressed as shown below for collection and
mailing at Santa Ana, California, following our ordinary business practices. I am readily
familiar with this office’s practice for collecting and processing correspondence for mailing. On
the same day that correspondence is placed for collection and mailing, it is deposited in the

ordinary course of business with the United States Postal Service in a sealed envelope with
postage fully prepaid.

(] (BY OVERNIGHT DELIVERY) I placed such envelope(s) addressed as shown below
for collection and delivery with delivery fees paid or provided for in accordance with this
office’s practice. I am readily familiar with this office’s practice for processing correspondence
for delivery the following day by overnight delivery.

[X] (BY PERSONAL SERVICE) I caused such envelope(s) to be hand-delivered to the
addressee(s) shown below.

[X] (STATE)I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

[] (FEDERAL) I declare that I am employed in the office of a member of the Bar of

this Court at whose direction the service was made.
MM@& K/ \,

Debbie Armijo

NAME AND ADDRESS TO WHOM SERVICE WAS MADE

Edmond M. Connor, Esq. Thomas M. Bruen, Esq.

Connor, Fletcher & Hedenkamp LLP Law Offices of Thomas M. Bruen

2211 Michelson Drive, Suite 1100 1990 North California Boulevard, Suite 620
Irvine, CA 92612 Walnut Creek, CA 94596

Counsel for Ocean View School District Counsel for Rainbow Disposal, Inc.

Craig P. Alexander, Esq. Michael Haubert, Deputy County Counsel
Law Offices of Craig P. Alexander Office of County Counsel, County of Orange
24681 La Plaza, Suite 250 333 W. Santa Ana Blvd. #407

Dana Point, CA 92629 Santa Ana, CA 92701

Hearing Officer Hand-delivered (for Hearing Officer)



