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ISSUE STATEMENT / HISTORY 
This item provides a status report of Local Enforcement Agency (LEA) evaluations completed in the Fifth Cycle (July 2009 – January 17, 2014), provides a background on the certification and evaluation process, and briefly discusses the integrated staff effort in the continual improvement of overall LEA performance and facility compliance. 

Staff have been presenting an LEA Evaluation update item since the early 1990s.  In May 2010, CalRecycle staff presented a discussion item on the LEA evaluation process including a summary of the fourth cycle through December 31, 2009.  

ANALYSIS AND FINDINGS 
Background

Evaluation Criteria

CalRecycle utilizes statutory and regulatory standards to assess LEA performance and to ascertain that the LEA: 

· Provides consistent enforcement of statute and regulations pertaining to the handling and disposal of solid waste;

· Implements its approved Enforcement Program Plan (EPP); and

· Remains in compliance with its certification requirements (i.e., staff adequacy, technical expertise, budget resources, training, and carrying out the processes in their EPP).

Public Resources Code (PRC) 43214 and Title 14, California Code of Regulations (14 CCR), Division 7, Chapter 5, Article 2.2 set the criteria for reviewing and evaluating LEAs performance as it relates to the implementation of the permit, inspection, and enforcement programs while Title 14, Chapter 5, Article 2.0 outline the requirements for maintaining the LEA’s certification.  Pursuant to statute and regulations, evaluation staff finds that an LEA is not fulfilling its duties if the LEA has:
Finding 1: Failed to exercise due diligence in the inspection of solid waste facilities and disposal sites;
Finding 2: Intentionally misrepresented the results of inspections;
Finding 3: Failed to prepare, or cause to be prepared, permits, permit revisions, or closure and postclosure maintenance plans;
Finding 4: Approved permits, permit revisions, or closure and postclosure maintenance plans which are not consistent with Part 4 and Part 5 of the Public Resources Code;

Finding 5: Failed to take appropriate enforcement actions; and
Finding 6: Failed to comply with, or has taken actions that are inconsistent with, or unauthorized by statute or regulations.
The above criteria do not address the quality of inspections conducted or quality of permits prepared by an LEA.  However, finding #6 (above) can address quality issues to the extent that an LEA takes inconsistent or unauthorized actions with the requirements specified in statute or regulation. 
LEA’s certification requirements are evaluated throughout the year, including, but not limited to; during the annual EPP updates, when Hearing Panels or Officers change or are due to change, and when there are organizational changes. During the annual LEA EPP review, staff analyze each jurisdiction’s workload, in conjunction with their local budget, and other updates to determine staff adequacy.  Evaluation staff also review if the LEA is maintaining its certification requirements as part of the evaluation process and include the results in the LEA Evaluation Report.  
LEA Evaluation Timeframes
CalRecycle staff are mandated to conduct LEA evaluations every three years (PRC 43214(b)) or more frequently should special circumstances dictate a need.  Generally, the evaluation timeframe is between the conclusion of the last evaluation and the initiation date for the current evaluation.  Findings are based on the data derived in the preceding three years and any previous outstanding issues.   Any ongoing issues that began before the conclusion of the last evaluation and remain unresolved are considered during staff’s review of the data while preparing the current evaluation.
Staff maintains a 3-6 month LEA evaluation schedule for staff workload and LEA planning purposes.  CalRecycle posts the schedule on the LEA Evaluation webpage so that any person can view the program’s plan for evaluations. The schedule is tentative, approximate, and subject to change.
Under special circumstances, an evaluation may also be initiated if the department determines:


· Specific LEA statutory and/or regulatory duty performance issues. 

· Conditions at a solid waste facility/disposal site that cause a threat to public health and safety or the environment. 

· Verified information provided by concerned public, other agencies (local, state, federal), or regulated industry.
LEA Evaluation Process 

The existing evaluation process (Attachment 4) is designed to ensure that LEAs are well informed during the process and the Report is based on the best possible data. The process includes the following steps:

1. The LEA is notified 30 days in advance of when staff begins its evaluation.  

2. Evaluation staff utilizes the Solid Waste Information System (SWIS) database and reviews the facility files to draft baseline evaluation results.  
3. This report is then reviewed by staff of the Solid Waste Inspection Units, Permitting and Assistance Branch, and Closure and Engineering Support Branch and is revised as necessary to assure the most current and up-to-date information possible is included in the report before a draft is sent to the LEA for their review.  
4. The draft Evaluation Report outlining those areas the LEA is fulfilling (and possibly not fulfilling) its duties and responsibilities are sent to the LEA for review.  Subsequently, the details are discussed during a conference call (exit interview) with the LEA.  At this time, the LEA can provide any additional documents and facts related to the findings. 

5. The Final Evaluation Report is sent to the LEA and includes any new information or other necessary changes as a result of the exit interview and the final evaluation findings.  For minor program implementation issues, the report may note specific areas for improvement in one or more of the LEA’s program responsibilities.  
LEA Corrective Action Process 

If the LEA is found not to be fulfilling its responsibilities, the following progressive steps are taken in an effort to correct deficiencies prior to any CalRecycle enforcement action. 

1. Development of a Workplan:  If during the LEA Evaluation the LEA is found not to be fulfilling its responsibilities, the first step to correcting the performance issues requires the LEA to develop an evaluation workplan (a corrective action plan).  Workplans are vital tools which resolve most LEA performance/compliance problems.  
2. Regular Monitoring: If a workplan is necessary, staff monitor the LEA’s progress on workplan timelines at approximately three, six and nine-month intervals and provide a written report to the LEA.  Monitoring frequency may increase or decrease due to timelines. Once the LEA meets the workplan tasks, the evaluation process is deemed completed for that cycle.
3. Administrative Conference: When a workplan is not met, CalRecycle staff have the option of convening an Administrative Conference to discuss LEA compliance, resolve any conflicts and may mutually agree on additional CalRecycle oversight outline in 14 CCR 18087, PRC 43216.5 and 43214. Based on the facts brought up at the Administrative Conference, it can result in preparation/revision of a more extensive workplan and monitoring, or in staff bringing the matter before the Department Director, or his/her designee, for enforcement action.
4. CalRecycle enforcement action:  If administrative remedies to improve LEA performance fail, the Department Director, or his/her designee, may exercise one or more of the following statutory actions (PRC 43216.5 and 43214, and as codified in 14 CCR, Division 7, Chapter 5, Article 2.3, section 18087): 

· Establish a schedule and probationary period for improved LEA performance (PRC 43216.5). This period allows due process for the LEA to accomplish performance objectives without direct CalRecycle intervention on a local level. 

· Assume partial responsibility for specified LEA duties (PRC 43216.5).  Under this option, the Director, or his/her designee considers partial de-certification, full de-certification, or withdrawal of designation approval.  This action would result in direct CalRecycle involvement on a local level.  
· CalRecycle may assume local enforcement agency responsibility on a site/facility basis, on one or more certified LEA duties, or on all LEA certification duties.  
· Full de-certification and withdrawal of designation approval results in CalRecycle becoming the enforcement agency for the jurisdiction.  Statute allows CalRecycle to recover its expenses when acting in any of these capacities.  

· Conduct more frequent inspections and evaluations (PRC 43216.5).

· Implement any other measures which it determines to be necessary to improve LEA compliance (PRC 43216.5). 

· Take any actions it determines to be necessary to ensure LEAs fulfill their obligations (PRC 43216.5).

· If the lack of LEA performance has contributed to significant non-compliance with state minimum standards at solid waste facilities, the Solid Waste Deputy Director shall withdraw its approval of designation (PRC 43214(c)).  

In addition to these options, which are part of the evaluation process delineated in statutes and regulations, the  Director, or his/her designee, can apply an “Urgency Step” at any time if the Director, or his/her designee, finds that conditions at solid waste facilities threaten public health and safety or the environment.  In this situation, the Director, or his/her designee, shall, within 10 days of notifying the LEA, become the enforcement agency until another local agency is designated and certified (PRC 43214(c)).  Additionally, another process in regulations (14 CCR 18350) allows for CalRecycle to take over enforcement at a facility, and as a result, could trigger an LEA Evaluation.

As shown, if issues cannot be resolved as part of the overall evaluation process, staff will prepare a staff report for the Director’s, or his/her designee, consideration.  Attachment 5 shows the process the Director, or his/her designee, utilizes to consider actions over LEAs. 
Analysis of LEA Performance Trends by Cycles

Summary of the Fifth Evaluation Cycle 
Between the Fourth and Fifth Evaluation Cycles the number of certified LEA’s increased from fifty-five (55) to sixty (60) certified LEAs due to several multi-jurisdictions separating and/or becoming newly designated as the LEA.  In the fifth cycle staff completed evaluations for all of the sixty (60) certified LEAs. The Fifth Cycle was initiated in July 2009 and concluded it by January 17, 2014.   Usually the cycles are approximately three years, however, this cycle was extended due to lack of staff resources.  The statutory requirement to evaluate LEAs is once every three years or more frequently.  However, the cycle dates are an internal business practice designed to meaningfully measure progress/improvement of LEA performance and are not described by statute or regulation.
For the Fifth Cycle, 51 of 60 evaluated LEAs were found to be fulfilling their responsibilities. Of the nine (9) jurisdictions which did not fulfill all their responsibilities, two (2) were found to be fulfilling most responsibilities, while seven (7) required an LEA evaluation workplan to correct deficiencies.  Of the seven (7) requiring workplans, four (4) successfully corrected the issues outlined in the workplans; one (1) did not successfully correct the issues outlined in the workplan until after an Administrative Conference; and two (2) are currently making progress towards correcting their deficiencies. A summary of the results of the Fifth Cycle are summarized in Attachment 1.  
Comparison of Evaluation Cycle Results 

LEA performance has improved since the Fourth LEA Evaluation Cycle.  Including the five (5) newly designated jurisdictions, nine (9) more LEAs were found to have “fulfilled duties” or “fulfilled most duties” in the Fifth Cycle than in the Fourth Cycle.  LEAs which required workplans were reduced from eleven (11) in the Fourth Cycle to seven (7) jurisdictions in the Fifth Cycle.  Attachment 2 compares LEA performance in the last two LEA evaluation cycles (Fourth and Fifth Cycles) and in summary states:   
· Forty-four (44) LEAs improved or remained fulfilling or mostly fulfilling their duties; 
· Eight (8) improved from evaluation workplan to fulfilled duties or mostly fulfilling their duties;
· One (1) declined from fulfilling their duties to fulfilling most duties; 
· One (1) declined from fulfilling their duties to workplan status; 
· Three (3) declined from mostly fulfilling their duties to workplan status; and
· Three (3) remained on workplan status. 
When looking at the last three cycles overall, LEA performance has improved.  Table 1 below is a summary of LEA evaluation results over the last three cycles based on their overall performance; LEAs found to fulfill their duties, mostly fulfill their duties or not fulfill significant duties resulting in the need of a workplan. 
Table 1: LEA Evaluation Results Summary Chart 
	Cycle
	3rd Cycle
	4th Cycle
	5th Cycle

	# fulfilling their duties / responsibilities
	27
	35
	51

	# fulfilling most of their duties responsibilities
	7
	9
	2

	# required a workplan
	21
	11
	7


The Fifth Cycle review shows a reduction in the number of findings (improvement) from the Fourth and Third Cycles in most finding categories.  Chart 1 and Table 2 below demonstrate the overall improvement over the three cycles as it relates to each finding described above. 

Chart 1: LEA Finding Trends by Cycle
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*Note: For reference to finding numbers, see page 1.
Table 2: LEA Finding Trends by Cycle
	PRC 43214
	Cycle 3
	Cycle 4
	Cycle 5

	Finding  1
	13
	10
	5

	Finding  2
	1
	0
	0

	Finding  3
	17
	13
	6

	Finding  4
	0
	0
	0

	Finding  5
	11
	7
	3

	Finding  6
	3
	0
	3

	Certification
	15
	10
	6


Some findings include subcategories. A more detailed analysis by the Evaluation staff can determine what programs LEAs are having more difficultly implementing, and may indicate the need for further training, assistance or policy development. Table 3 below, provides more detail on those findings which have subcategories.  In most cases there has been consistent improvement throughout the last three cycles.  However, Third Cycle and Fifth Cycle deficiencies for finding 6 and Hearing Panel issues (Table 3 below) were higher than in the Fourth Cycle. 
Table 3: LEA Detail Finding Trends by Cycle*
	Statutory Findings on which Evaluation is based
	Cycle 3
	Cycle 4
	Cycle 5

	Finding  1:  LEA has failed to exercise due diligence in inspection of 

                         solid waste facilities and disposal sites.
	13
	10
	5

	
	A: for active facilities 
	5
	7
	1

	
	B: for closed facilities 
	13
	9
	3

	
	C: for inactive facilities 
	1
	0
	0

	
	D: inspection submittal timeframes 
	n/a
	n/a
	4

	Finding  2:  LEA has intentionally misrepresented the results of  

                         inspections.
	1
	0
	0

	Finding  3:  LEA has failed to prepare permits, permit revisions, or 

                         closure plans. 
	17
	13
	6

	
	A: Permit Review Reports
	11
	8
	5

	
	B: Permit Revisions
	10
	5
	2

	
	C: Closure and Postclosure Plans
	8
	4
	2

	Finding  4:  LEA has approved permits, permit revisions, or  

                         closure plans which are inconsistent with statute.
	0
	0
	0

	Finding  5:  The LEA has failed to take appropriate enforcement 

                         action.
	11
	7
	3

	Finding  6:  LEA has failed to comply with, or taken actions that 

                         are inconsistent with, or that are not authorized by 

                         statute and regulations.
	3
	0
	3

	Certification:  Outstanding Certification documents or issues at    

                               time of Evaluation.
	15
	10
	6

	
	Enforcement Program Plan (EPP): updates not filed
	8
	7
	0

	
	Staffing: Adequate staffing not met
	5
	6
	1

	
	Hearing Panel (HP) (or Officer): Required representative not appointed
	6
	3
	6


*Note: Numbers in subcategories may not add up to the number in the overall findings, as LEAs may be found deficient in more than one subcategory.

Integrated Program Approach to Assist LEA’s in Performing their Duties
The Waste Permitting Compliance and Mitigation Division’s (WPCMD) Permitting and Assistance, Waste Evaluation and Enforcement, and the Engineering Support Branches provide technical assistance on an ongoing basis and support LEAs in their efforts to consistently enforce statutes, regulations, and solid waste facilities’ permit terms and conditions statewide.  CalRecycle implements a number of activities designed to support and enhance LEA efforts in performing their duties, including:
Training and Technical Assistance  

· CalRecycle staff have provided a variety of trainings since the last evaluation cycle on the following topics: Permitting, CEQA, State Minimum Standards, Inspector Field Training, Postclosure Land Use, Odor, Load Checking, Confined Space, Health and Safety Courses, Conflict Resolution, Asbestos Awareness, Clandestine Drug Lab, Long-Term Landfill Care, Treated Wood Waste, as well as two Technical Training Conferences in 2011 and 2012. In 2011 and 2012, approximately 72% and 80%, respectively, of the LEAs took advantage of CalRecycle training opportunities during the Fifth Cycle. Of those not attending training, a majority were found to be fulfilling their duties.  Of the seven (7) of the jurisdictions required to be on a workplan, three (3) attended both 2011 and 2012 technical training, one (1) attended neither, two (2) attended 2011, and one (1) attended 2012.
· To address the most common deficiency, permitting duties, CalRecycle staff developed a new approach to our core permitting classes.  The permitting training is offered in two parts.  The first part is a self-directed workbook which covers all the fundamentals of permitting.  After passing a test on part one, the participant takes part two.  This allows for the basic permitting course work to reach more LEAs without being limited by the costs of travel or jurisdictional staff limits on number of staff being approved to attend a particular venue. It also allows more in-depth training to all LEAs, new and seasoned; as participants enter the second part with the same basic knowledge.   
· LEAs must meet training requirements to maintain their LEA certification including having a Registered Environmental Health Specialist (REHS) on staff.  Most LEA staff are REHSs; and as such, are required to meet continuing education requirements by the California Department of Public Health (CDPH). Since Cycle 3, CalRecycle has become accredited by CDPH to provide training for REHS that meets the continuing education requirement for certification in California. 
· Staff regularly monitor facility compliance and identify compliance issues which are not getting resolved in an expeditious manner. These cases are referred from our Waste Evaluations and Enforcement Branch (WEEB) to the Permits and Assistance Branch so that assistance and clarity of regulatory requirements can be offered as an issue is occurring in an effort to reduce the overall findings of failure in the LEA Evaluations.   

Electronic Communication 

· CalRecycle’s SWIS database reflects facility compliance with State standards, tracks solid waste trends, provides management and geographic information, and documents all inspection, permitting, and closure data on a site by site basis. 
· CalRecycle staff have implemented the SWIS Digital Inspections Program (a.k.a. "SWIS DIP") which started as a voluntary program in 2008. As of December 2013, fifty-six (56) of the sixty (60) LEAs are utilizing SWIS DIP.  SWIS DIP allows LEAs to submit their inspection data electronically directly into SWIS via a web form and has increased the accuracy and completeness of inspection data submittals.  CalRecycle continues to provide technical assistance and troubleshooting for LEAs to increase their success with the system. 
· CalRecycle staff maintain the LEA Central website, an LEA information center. 
· CalRecycle staff transmit all-LEA e-mails that communicate WPCMD staff guidance and technical expertise to the LEAs.  
Partnerships
· A roundtable forum is conducted regionally with all LEAs throughout the state.  Each roundtable session provides an opportunity for LEAs, at various locations throughout the State, to address local issues and concerns, and to provide feedback to CalRecycle. 

· CalRecycle and the Enforcement Advisory Committee (EAC) meet regularly to address ongoing LEA enforcement programs issues brought up through the Round Tables and to provide consistent guidance to LEAs.  
· Collaboration with the California Conference of Directors of Environmental Health via various meetings and other activities focuses on major program policy concerns that have statewide implications.
· The 14th Technical Training Conference, which provides specific training to meet current needs of LEAs and CalRecycle staff, was held in November 2012.  One hundred and five (105) LEA attendees participated in technical sessions including new regulations and investigation techniques related to Anaerobic Digestion, CEQA Process Roles and Responsibilities, Illegal Disposal, Writing Enforcement Orders, and Disaster Debris Management. 

Financial and Equipment
· LEA Grants are provided by CalRecycle in compliance with statute; CalRecycle disburses $1.5 million annually in non-competitive grant funds from its Integrated Waste Management Account.  Common LEA uses for the grant money include equipment (vehicles, gas monitors, video and digital cameras, and computers), training, consultants, personnel costs and laboratory services. 
· The LEA Equipment Loan Program assists LEAs by providing devices such as air monitoring instruments, other available equipment, and instrument calibration/maintenance services as needed.  To date in fiscal year 2013/2014, twenty-three (23) LEAs borrowed scientific and technical instrumentation and equipment, seven (7) LEAs received one-on-one technical training, and thirty (30) LEAs were trained at the 2012 LEA Training Conference.  A new user-friendly LEA Equipment Loan webpage is available on LEA Central website.
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