
STATEMENT OF THE ISSUES

pursuant to Public Rcsources Code Sectiort 44310(aXl), thc Pala Band of Mission

lndians hereby provides the following Statement of Issues identifying rvhy the LEA has failed to

act as required'by law or regulation and why this panel should direct the LEA to rescind its

determinaiion rhù rhe solid waste facility permit application ("SWFPA") for the proposed

Gregory Canyon landfill rvas not complete and cor¡ect as required by larv..

I. Thc LEA's Past Aclions on the solid waste Facility Permit

This is yet another example of the failure of the LEA to act in accordance with the larv.

Briefly, in 2004, the LEA issued a solid waste facility permit for the proposed landfrll' That

actionwas rescinded by the LEA in February of 2006 in response to a writ of mandate issued by

the San Diego Superior Cou_{ The Court issued that o-rciqr- after fi¡rding that the Final

Environme¡rtal Impact Report ("FEIR") prepared by the LEA was inadequate.

Eve¡ though the Court ordered the LEA to rescind the permit, the LEA continued to Feat

the permit as if it was still in existence and accepted an application from Gregory Canyon Ltd.

q,,GbL"¡ to modify the permit. The LEA's action triggered yet another lawsuit, æd in June of
àOttl, Ui. SupeLioi Couit confirmed that there was no existing pennit. The Court-rejected the

LEA's reliance on a "hypertech¡ical , and out-of-context, reading of a portion of the writ of
mandate" to support its claim that the permit still existed.

ln response, on June 24, 2010, GCL submitted a new permit application. Although the

application was inadequate on its facc, thc LEA concluded it was complete and correct on July

iZ-,ZOl0. Bur, in response to comments provided by the Pala Band dated July 29,2010, pointing

out the clear inadequacies of the application, GCL requested that the LEA rescind its

"completeness" determination, which it did on August 5, 2011. Again, the LEA did not make

that decision on its own but merely responded to GCL's request. That same day, GCL filed a

new permit application designated as "incomplete," The allegedly complete application at issue

here was submitted on January 26,2011.

tI. Legal Standards for a Complete and Correct SIVFPA

The CalRecycle rules speci$ what i¡rformation must be included in an SWFPA for it to
be decmcd "complete and correct.' (27 C.C.R. $ 21570(e) (attached as Exhibit A).) The rules

list the specific, but mínímum, infonrration that must be contained in the SWFPA. ln relevant

pd, an SWFPA must include

(2)

(3)

a determination by the LEA, the Regional Water Quality Cont¡ol Board

("RWQCB"), and CalRecycle that the preliminary closure and post-closure plan

for the facility is complete;

evidence of compliance with the Califomia Envirorurrental Quality Act
("CEQA"); and

a "complete and correct" Report of Disposal Site Information in the form of a

Joint Technical Docuntent ("JTD").

(l)
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The CalRecycle rules define the term "complete" as meaning that "all requ¡rements
placed upon the operation of the solid waste facility by statute, regulation, and other agsncies
with iurisdiction have been addressed in the application package." (27 C.C.R. $ 21563(dxl)
(emphasis added).) The rules define the term "conect" as requiring that "all information
provided by the applicant regarding the solid waste facility must be accurate, exact, and must
fully describe rhe parameters of the solid waste facility." (27 C.C.R. $ 21563(dX2).)

The rules also require that information in a SWFPA must be "zupplied in adequate detail
to permit thorough evaluation of the environmental effects of the facility and to permit
estimation of the likelihood that the facility will be able to conform to the standards over the
useful economic life of the facility." (27 C.C.R. $$ 21570(d),) Finally, the rules are clear that a

complete and correct application "shall include, but not necessarily be linrited to" the
information listed in the rule. (/d. $ 21570(Ð.)

These definitions demand that a "complete and conect" permit application contain a
rigorous level of detail that this SÏVFPA sorely lacks. Because the rules state that the minimum
required information may not be sufficient, a determination as to whether a SWFPA is "complete
and correct" ¡nust be based on site-specific factors. In this case, significa¡rt detail is necessary
because, the landfill is proposed to be located in a steep canyon.that flows into the San Luís Rey
River, and rvould be above fractured bedrock that the San Diego Regional Water Quality Control
Board admits makes it "difficult to detect, delineate, and remediate" contamination leaking from
the proposed site and that is interconnected rvith down-gradient alluvial aquifers which provide
drinking water for individuals and municipalities, including the City of Oceanside.

Because the Gregory Canyon site is a uniquely complex project site, the lack of detail in
the SWFPA and the JTD is another reason why the S\MFPA is not complete and conect.

III. The SWFPA Was ltiot Complete and Correct

A. The SWFPA Did Not Provide Evidcnce That the Preliminary Closure/Tost-
Closure )faintenance PIan ("PCPCllP") Has Ileen Approved by the
Regional Board and CalRecycle.

As noted above, the CalRecycle rules require that a complete and correct application
include a determination by the LEA, the Regional Water Quality Control Boa¡d ("RWQCB"),
and CalRecycle that the PCPCMP for a facility is complete. GCL addressed this issue in a cover
lener from Bryan Stinat dated January I 3, 201 l, by stating that the "PCPCMP is submitted æ an
integral part of the JTD and this SWFP application for your review and approval in accordance
with 27 CCR" Section 21860." (See Exhibit B at pg. 3).

But that claim is not suftïcient to comply with the CalRecycle rules governing the
application process. Those rules explicitly state that for a disposal site such as the proposed
landfill; a complete and correct application shall include a:

. . . completeness determínatíon of Preliminary or Final ClosurdPostclosure
Maintenance Plan as speciJìed in S$ 2178A, 2/,865, and 21890 (Subchapter 4 oÍ
thís Chapter); and fNote: The operator has the option of submítting the
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prelímìnary closure plan with the JTD, in whích case the EÁ, RIItQCB, and
CalRecycle would revíew it at the same tíme, I.f deemed complete by the
revlewíngagencíes. the permit applicatíottpackøge could then be acceptedfor

Jìling if all the other informatíott in the JTD ís accepted by the EA. . , ,

(27 C.C.R. $ 21570(0(6) (italics in original, underline added).)

While this rule requires that the PCPCMP be approved by the Regional Board and by
CalRecycle before the LEA can accept the application, GCL's statement quoted above does not
indicate that such approval has occurred. GCL merely refers to Section 21860, which applies to
final closure plans.

Given this clear violation of CalRecycle rules, the LEA should not have accepted the
permit application package for filing, and the SWFPA was not complete and conect. The
approval of the SWFPA as being complete and correct must be rescinded and the application not
processed until this requirement is satisfied.

B. The Permit Application Erroneonsly Clalms That There Has Been
Compliance rvith the California Environmental Quality Act ("CBQA").

The claim in the application that there has been compliance with CEQA also is wrong.
The discretionary action before the LEA is the consideration of a new solid waste facility permit,
or in CEQA tcrms, consideration of an application for a new "project." Although this is a new
project, the last public-comment period for most portions of the FEIR cnded in 2001, nearly 10
yea¡s ago, and the public-comment period for the Revised FEIR closed in the sr¡mmer of 2006,
nearly five years ago.

Irr the interim, the County issued th¡ee Addendums, whìch it did not circulate for public
comment. We provided comments on the Decernber 2009 Addendum to the LEA identifying the
inadequacies in that Addendum, and requesting the opporrunity for wider public commenÇ which
was denied. The failure of the LEA to circulate the Addendum for public comment violated
cEQA.

In addition, as pointed out in our comments on the Addendum, the LEA has violated
CEQA by refusíng to anal¡ze the significant impacts that the proposed landfill would have on
the environment due to the emission of greenhouss gases ("GHGs'). Data generated by GCL for
show that GHG emissions afrer the fi¡st year of operations would be approximately 50,000 tons
CO2 equivalent ("CO2e")' and that by the end of the aszumed disposal period, those emissions
would rise to 893,709 tons. (,See Exhibit C).2

I The United States Environmental Protection Agency ("EPA") has identifìed methane as being 2l times
morc potent GHG than carbon dioxide, methane emissions and it must be multiplied by that factor to
calculate the CO2e.
z The data are fro¡n Appendix J of the "Updated Air Quality Impact Analysis and Health Risk Assessment
for the Proposed Gregory Canyon Landfill" dated September 14, 2010. That report is incorporated herc
by refcrence and a copy ofthe entire report can be provided upon request.
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Critically, the data show that, even 66 years after the assumed end of operations in 2100,
annual emissions of GHGs would still be 238,741tons of CO2e. Those GHG emissions rvould
continue indefinitely long after any ernissíons controls are still operating.

These facts show that the LEA must analyze the direct and cumulative impacts of these
emissions under CEQA, In 2010, the CEQA Guidelines were revised by the California Natural
Resources Agency to confirm the need to anallze GHG-related impacts under CEQA. CEQA
Guidelines Section 15064.4 identifies requirements for determining whether a project would
cause significant impacts due to GHG emissions, nerv CEQA Guidelines Section l5l26.a(c)
addresses mitigation measures for GHG emissions, and Section 15130 discusses how the
cumulative impacts of a project's GHG emissions must be assessed.

Given these significant emissions and the changes to the CEQA Guidelines, a subsequent
or supplemental EIR must be prepared. (Napa Citízens for Honest Government v, Napa Couttty
Board of Supenisors (2001) 9l Cal.App.4'n 342,384-S4.) The fact that the original FEIR was
certified nine years ago makes the need for review of the impacts of GHG emissions even more
critical. (Save Tara v. Cíty of West Hollywood (2008) 45 Cal.4th I I 6, 143 (two-1'sa¡' delay afrer
certification raised issue of need for subsequent or supplemental EIR).) Until this anatysis is
completed, therc has no been compliance with CEQA.

C. GCL Has Not Shorrn That it [Ias Properly Protected thc First San Die go
Äqueduct to the Satisfactio¡r of the San Diego County Water Authority.

One of the critical problems rvith the site for the proposed landfill is that the Fint San
Diego Aqueduct pipelines, which supply critical imported water to San Diego County, run under
the San Luis Rey River and through the site along the eastern edge of the proposed landfill
fooþrint and through proposed Borrorv Area B. (Exhibit D.) One of the critical problems with
the SWFPA is that is does not address the protection of these pipelines as required by
Proposition C.

Section D.5.5 of the JTD entitled "Aqueduct Relocation Option" (which is included with
all other cited sections of the JTD as Exhibit E) previously stated that the First San Diego
Aqueduct was "planned to be relocated" to the west away from the landfill footprint. But that
section of the JTD now states that it is "possible" that the aqueduct "may be relocated further
west of the landfill footprint." The issue is impolant because, in its current location, the
pipelines could be impacted by the construction of the bridge, which could increase scour and
irnpact the pipeline buried under the river, by the fact that all trucks entering and leaving the
facility or accessing the borrow areas for dirt would have to drive over the pípelines, and by the
blasting rvould be required to remove bedrock during construction.

Proposition C explicitly stated that the "ProJegf will include work required to protect any
San Diego Aqueduct pipelines to the extent and in the manner required by the San Diego County
Water Authority." Proposition C dehned the term "Project" æ being the proposed landfill
described in the initiative and any modifications included in a site plan submitted to the LEA "as
part of the solid waste facilities permit." Based on that language, the issue of how the aqueduct
would be protected to the satisfaction of the County Water Authority must be resolved before the
SWFP can be issued by the LEA and sent to CalRecycle,
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But as the attached letters from the Coung Water Authority show, it repeatedly has
raised côncerns regarding impacts of the proposed project on the aqueduct, and GCL has failed
lo address those concerns. @xhibit E.) Consequently, the County Water Authority's August 12,
2010, letter stated that the LEA should not issue the permit and forward it to Calllecycle "until
there is an executed agreement between the Water Authority and Gregory Canyon Ltd. (or their
successors in interest) regarding the protection of the San Diego Aqueduct pipelines and
facilities." Given this situation, this panel should di¡ect tbe LEA to rescind its determination that
the SWFPA was complete and correct and require resolution of this issue before the permit can
be sent to CalRecycle.

D. TItc JTD Does Not Providc Sufficlent Information to Be Considcred
Cornplcte and Correct.

The SWFPA also was not complete and ccrrect because other section of the JTD did not
include information in sufficient detail for a project of this complexity and sensitivity. Some of
the deficient sections are discussed below. The relevant sections of the JTD are attached as

Exhibit F.

Section 8.4,4\4 - Inclement Wenthcr Operations

The JTD fails to discuss contingencies if access to the landfill is precluded by high water
in the San Luis Rey River for a period of time or if the bridge is damaged by a 100-year flood or
greater, given that JTD acknowledges that a 100-year flood would only a l8 inches below the
bridge. Even assuming that those calculations are correct (and that the level of the water rvill not
acfually be higher), the JTD should provide contingency measures describing when the access

road and bridge would be closed for safety purposes, and describing what would occur if a larger
storm event damaged the bridge. The JTD fails to address the risks created by building a landfill
that can only be accessed by a bridge over the San Luis Rey River.

Section 8.5.1.3.1 þg. 8.5-12) - Groundwater Ïltonitoring \Yell Locatlons

The JTD claims that "additional groundwater monitoring wells have been proposed to
reflect Dr. Huntley's reconmendations (Appendix C-2), and the revised worþlan is included in
Appendix G-2." Dr. Huntley's June 24,2009, Technical Memorandum identified a number of
inadequacies in the groundwater monitoring system and described the additional work he
believed was necessary to address those inadequacies, including the installation of two additional
groundrvater monitoring wells and the completion of additional studies to identify locations for
more wells at the mouth of the canyon. (Exhibit G.)

In response, GCL prepared a l9-page workplan, which was included as Appendix G-2 of
the JTD. The workplan states that, following its approval, ñve additional groundwater wells
would be d¡illed, borehole logging and aquifer testing would be conducted, the wells would be
developed and sampled, and a.final report rvould be prepared. But the JTD does not state
whether the rvorkplan was approved (or by what agency), or if it was implemented, and the JTD
does not include a copy of the report that was to be prepared.
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Instead, the JTD admits that the groundwater wells described in the workplan and in the

Technical Memorandum have not been installed, even though it is 20 months since the Tecbnical
Memorandum was prepared, Also, there is no evidence that the proposed locations for the wells
satisþ the requirements in the Technical Memorandum. This is clear evidence that the .ITD and

the SWTPA are not "complete and correct." This panel should direct the LEA to require that the

workplan be implernented before it accepts the SWTPA for processing.

Section 8.5,1.7 þg,8.5-2a) - Estimated Cost for lllitigating a Reasonably
Foreseeable Release

CalRecycle rules require that an applicant demonstrate financial responsibility for
initiating and completing all "known or reasonably foreseeable conective action" at a facility.
(27 C.C.R. $ 22221(a).\ But in calculating the cost for add¡essing the "known or reasonably
foreseeable corrective action" at the facility, the JTD states that corrective action financial
assurance analysis is based on the costs associated'$ith a release to the underlying bedrock as

described in Section 8.5,1.6.4 above."

The failure to estimate the costs of mitigating contamination to the alluvial aquifer means

that theJTD and the financial assurance calculations are inadequate. ThEre is no dispute that
groundwater in the fractured bedrock system flows into the alluvial aquifer, so it is reasonably
foreseeable that conective action in the alluvial aquifer also would be needed. Without an

analysis of how that remediation would occur and its costs, the JTD is incomplete. For example,

a pump and heat system designed for the fractured bedrock might not be sufficient to hanclle the
greater amount of water in the alluvial aquifer.

Section 8.5,3.5 (pg.8.5-a0) - Fire Control

The JTD does not adequately explain how fires that begin on the site or threaten the site

from outside would be handled. The on-site fire-fighting capabilities of the operator æe not
described, and thus the claim that "additional fire suppression forces are availablç from ttre
Catifornia Department of Forestry (CDF) station" begs the question as to what on-site "forces"
those CDF capabilities would supplement. The JTD should identify the location of the CDF
station and provide written confirmation that the CDF rvill provide fue-protection seryices. The
statement that the "san Diego County Fire Authority operates a fire station in the general vicinity
of the landfill property, and it is expected that the Authority will be constructing a fire station at

a location close to the landfill property" is not sufficient and speculative at best.

This issue of fire protection is critical given that the proposed facility would be located in
an area designated as a very high fue hazard severity zone by the California Deparhnent of
Forestry. That designation applies in part because the site is susceptible to Santa-Ana-wind-
driven fires such as the Rice Canyon fire which burned thousands of ac¡es nearby.

The JTD also does not discuss the fact that nearly 800,000 tons of material would need to
be blasted to const¡¡ct the proposed landfill, requiring up to 88 blasts a year and that a single
'blast could sonsist of up to eight tons of a mixture of ammonium nitrate and fuel oil ("ANFO").
Given this significant blasting, the lack of any discussion of blasting in the context of fì¡e safety
is inexcusable. There also should have been some discussion of Section 96.1.3301.2 of the 2009
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County Consolidated Fire Code, which describes specific permitting and inspection requirements
for such major blasting.

Thc only source of water to fight fires would be groundwater wells and any remaining
water stored in the 20,000-gallon water tank. But that is a small amount of water and the JTD
does not describe how the water would be used to f,rght a frre, including rvhat equipment would
be available for ñre-fighting purposes. The fact is that a fire on the site could severely damage
the facility, including the liner, the bridge, the haza¡dous traste storage arear and all the
structures in the facilities area. [n addition, a fire at the proposed landfill could increase the risk
to neighboring properties given that tires and hazardous waste would be stored on the site and
there may be ñ¡el storage for dispensing to fucks at the site. Without a better discussion of these

risks and of the operator's fire-fìghting capabilities, the SWFPA is not complete and conect.

Section C.2.1 (pg. C.2-1) - Design Features 1
I

The JTD admits that the engineering drawings and designs supporting the SWFPA are 
I

"conceptual" in narure. That is not the level of detail required by law for this proposed project 
I

beeause the detail is not adequate enough "to perrnit thorough evaluation of the environmental 
I

effects of the facility and to permit estimation of the likelihood that the facility will be able to 
I

conform to the standards over the useful economic life of the facility." (27 C.C.R. $$ 21570(d),) |

While final drawings may not be required, conceptual designs are not sufticient. Construction I
designs must be provided in greater detail to enstue that the true costs of the project and the 

I
problems that may be encountered in the field are assessed so that unforeseen economics of the 

I

project do not become the driving force in its final design and construction. Even a permit to 
I

remodel a private residence would require more than "conceptual" designs. 
I

For example, the JTD states that storm water falling on the steep sides of Gregory |

Canyon would be controlled by the construction of perimeter storm drain ("PSD") channels. The I

only design for these PSD channels are shown on Fígure l9 of the JTD (identified as "PCC"), I

which simply shorv that the channels will be three or four foot wide trapezoidal channels. 
I

(Exhibit H). Although the eastern PSD channel would be located on the slopes of Gregory 
|

Mountain high above the bottom of the canyon, the JTD contains no discussion or fìgures I

shorving horv this PSD channel would be consbr¡cted on the side of the mountain or how it 
I

would be anchored to ensure that it would be able to properly perform its rvater-collection I
functions. lvfore construction details of tl¡ese PSD channels and other landfill features are I
needed before the LEA can approve the SWFPA æ complete. J

Section C,2.5,4 @g, C,2-12) - Leachate Control and Recovery System ("LCRS") I
Federal and state regulatíons require that the entire waste unit be underlain by an f.CnS, I

but the JTD adnrits there rvould not be an LCRS on the landfill slopes. (27 C,C.R. $ 20340.) I
The JTD does not identity the regulatory exemption from those requirements or to discuss in I

detail horv the proposed system would be protective of human health and the environment or I
describe in detail how leachate collected in slope areas would be managed. A proper analysis of I
this alternative desigrr is critical given that approximately 90% of the leachatc generated by the I
proposed landfill would be generated on the side-slope areas. (Exhibit I, FEIR atpg,4.3-21-22). 

IJ
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Section C.2.8.3.4 - Stornl Water Desilting Basin

The JTD fails to provide a rationale for using a lO-year, six-hour rainfall event to sizc the

desilting basins, given that the JTD claims that the perimeter piping which will discharge into

those bÀsins will Ûe sized to carry water from a 100-year, 24-hour storm event. There is no

discussion of what will happen to those desilting basins when larger events occur.

The JTD states that the desilting basins rvere dæigned to the lO-year storm event based

on the 2003 California Stormwater Best Management Practices Handbook published by the

California Stormrvater Quality Association ("CASQA"). But the CASQA website states that it
no longer supports the 2003 Handbook because of the new general stormwater permit. The JTD

shouldle upøted to reflect current regulatory standards. In addition, given the amount of
sediment thãt would be collected in the perimeter drainage channels, any water in tliose channels

should be directed to the desilting basins and not discharged to "infiltration" areas as proposed.

The desilting basins should be resized to handle those additional flows'

In additioq as shown in the letter report prepæed by Dr. Richard Homer and attached as

Exhibit J, the modeiing which formed the basis for designing all of these stormwater control

systems is flawed and needs to be reevaluated. As his report shows, the claim that infiltration or

percolation a¡eas could be used to conhol runofffrom the perimeter storm d¡ain channels is not

iupported by zufficient analysis of infrltration ratæ and other critical factors.

Section D.2.3 - FloodPlain

The JTD fails to mention that the eastem desilting basin, infiltration area and potentially

part of tþe facilities area, íncluding the proposed fla¡e station, arc within the 1O0-year floodplain

iho*n on Fig¡re 308 attached as Exhibit K. That figure shows the where the floodplain area is

located and Figrre 9 shorvs that same arca on the left along the propefy line. Because no

analysis of the impacts of this constn¡ction on the floodplain has been conducted and no

approvals from FEMA have been obtained, the S\\trPA is not complete and correct.

Section D,4,7 - Geotogic Hazards Due to Surface and Near-Surface Processes

The JTD concludes that "there is clear evidence that rock falls have occuned at the site"

and that "construction of a'catching' wall or other diversion structure near the edge of the

landfill is recommended to effectively mitigate the risk of rock fragments rolling onto the

landfill." But, ttrere is no ñ¡rther discussion regarding the specifications or location of this

"catching" wall. The JTD also does not consider the impact of falling boulders on the integrity

of the eastem PSD channel, and does not identify where this "catching wall" would be located in

relation to tl¡e PSD channel. Construction in these open space areas is not allowed and the need

for these stn¡ctures should be determined now and the impacts analped.

IV. Conclusion

For all these reasons, the SWFPA was not complete and correct and the LEA should be

directed to rescind that determination and not to accept any subsequent document until these

deficiencies are remedied and the application complies with the law.
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