
June 27, 2013
BAY SHIP & YACHT CO. DRY DOCK HMB-1 PROJECT

MEMORANDUM OF AGREEMENT 


THIS MEMORANDUM OF AGREEMENT (this “MOA”), dated for reference purposes only, as of  August __, 2013, is entered into by Bay Ship & Yacht Co. (BSY), the San Francisco Bay Conservation and Development Commission (BCDC) and, the California Department of Resources Recycling and Recovery (CalRecycle) with respect to its’ Oakland Estuary Clean-Up Project (OECUP) as per a condition of the BCDC permit 1994.013.08 amended through April 24, 2013 (BCDC permit).
RECITALS
Whereas it is the intent of the parties to effectuate an agreement under the following terms:
A. Whereas BSY will remit a total of $75,000 in funds to the CalRecycle for its’ OECUP and provide the use of BSY’s facilities for the removal of an abandoned dock, two vessels, and marine debris at Union Point Park near Coast Guard Island in Oakland Estuary. This marine debris removal project is being conducted as fill mitigation for BSY HMB-1 Dry Dock installation and operation project, as required under the BCDC permit.  The funds will be remitted to CalRecycle, Fiscal Services Branch (MS 19A), P.O. Box 4025, Sacramento, CA  95812-4025.
B. Whereas in the event that the environmental impact or cost of removing those facilities makes such removal cost prohibitive, an alternate collection of marine debris from the Oakland Estuary will be identified in collaboration with CalRecycle
C. Whereas CalRecycle and/or its’ contractors will obtain all necessary permits and environmental documentation to remove any marine debris from the Oakland Estuary identified as mitigation under the BCDC permit for the OECUP.
D. Whereas CalRecycle will provide a minimum of two weeks’ notice to BSY before delivering vessels for dry-docking. CalRecycle will deliver floating vessels to BSY. BSY will drydock and set the vessels up for CalRecycle to demolish and appropriately dispose of. The drydock and use of the yard will be at BSY cost. The demolition and disposal will be at CalRecycle’s cost; and
E. Whereas if CalRecycle does not remove marine debris from Union Point Park or another site with equivalent square footage of fill removal by April 24, 2014 due to infeasibility due to environmental , permitting, financing, or other reasons, BSY shall coordinate with CalRecycle and the Commission to propose appropriate modifications to this MOA for an alternate use of the funds by CalRecycle.
NOW, THEREFORE, IN CONSIDERATION of the foregoing and the mutual covenants  herein, BSY, BCDC and CalRecycle hereby agree as follows:

AGREEMENT 

1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this reference. 

2. Project Defined.  For purposes of this MOA, the “Project” shall refer to the removal of marine debris as fill mitigation for the BSY HMB-1 Dry Dock installation, as required under the BCDC permit.  
3. Scope of the Project.  The parties hereby acknowledge that the scope of the Project is comprised of the following: 
a)
BSY to provide $75,000 to CalRecycle Program as per their directions for transferring funds.
b)
Coordinating with CalRecycle on timing of the Union Point Park dock and vessel removal or other site as identified by CalRecycle
c)
If the marine debris removal is not completed by April 24, 2014, CalRecycle, BSY, and BCDC will coordinate on extending the timeline for completion or propose other appropriate modifications to this MOA for an alternate use of the fund by CalRecycle for removal of marine debris within the scope of the OECUP.

4. Obligations with Respect to the Costs and Funding.  


Total Cost.  The parties agree that the total Project cost is estimated not to exceed $75,000.  BSY will contribute $75,000 to CalRecycle within 45 days upon the removal of the Union Point Park dock in Oakland, California.  
5. Obligations with Respect to Project.  

a) CalRecycle Responsibility.  
1) CalRecycle will be responsible for all work required to remove marine debris as identified.

2) CalRecycle and/or its’ contractor will be responsible for obtaining all required permits, if any, and ensuring Project compliance with any requirements of the California Environmental Quality Act. 
3) CalRecycle will notify BSY and BCDC if the project cannot be completed by April 24, 2014.
4) Cooperation.  The parties shall each extend to the other all cooperation reasonably necessary to complete the Project.

5) Completion of the Project.  The Project shall be deemed completed when: (1) CalRecycle has removed the dock and two vessels and disposed of debris at a suitable disposal or recycle facility and (2) CalRecycle provides official notification of completion to BSY and BCDC.
b)
BSY Responsibility.
1) BSY will fund CalRecycle $75,000 to fulfill mitigation requirements for their HMB-1 Dry Dock installation and operation project.
2) BSY will coordinate with CalRecycle and BCDC to ensure completion of the project.
3) Cooperation.  The parties shall each extend to the other all cooperation reasonably necessary to complete the Project.

4) Completion of the Project.  The Project shall be deemed completed when: (1) CalRecycle provides official notification of completion to BSY and BCDC.
6. Effective Date; Term.  The effective date of this MOA shall be the date upon which all parties have approved this MOA.    
7. Miscellaneous Provisions. 

a)
California Law.  This MOA shall be construed and interpreted in accordance with the laws of the State of California.

b)
Entire Agreement.  Subject to any subsequent agreements authorized pursuant to this MOA, this MOA contains all of the representations and the entire agreement 

between the parties with respect to the subject matter of the MOA.  Any prior correspondence, memoranda, agreements, warranties, or written or oral representations relating to such subject matter are superseded in total by this MOA.
c)
Amendments.  No amendment of this MOA or any part thereof shall be valid unless it is in writing and signed by all of the parties hereto.

d)
No Party Drafter; Captions.  The provisions of this MOA shall be construed as a whole according to their common meaning and not strictly for or against any party in order to achieve the objectives and purposes of the parties. Any caption preceding the text of any section, paragraph or subsection is included only for convenience of reference and shall be disregarded in the construction and interpretation of the MOA.

f)
Waiver.  No failure by either party to insist upon the strict performance of any obligation of the other party under this MOA or to exercise any right, power or remedy arising out of a breach thereof, irrespective of the length of time for which such failure continues, and no acceptance of full or partial MOA consideration during the continuance of any such breach shall constitute a waiver of such breach or of the right to demand strict compliance with such term, covenant, or condition.  A party’s consent to or approval of any act by the other party requiring consent or approval shall not be deemed to waive or render unnecessary consent to or approval of any subsequent act.  Any waiver of any default must be in writing and shall not be a waiver of any other default concerning the same or any other provision of the MOA.

g)
Further Assurances.  The parties hereto agree to execute and acknowledge such other and further documents as may be necessary or reasonably required to carry out the mutual intent of the parties as expressed in this MOA.

h)
Application.  The parties intend for this MOA to establish their shared understanding as to the budgeting of the costs for the Project and as such this document shall not confer any rights on any other person to mandate or enjoin any action by the parties hereto.

8. Approval Contingency.  This MOA shall not be effective without approval of  BSY, CalRecycle, and BCDC, each in its sole and absolute discretion. 

IN WITNESS WHEREOF, the parties have caused this Memorandum of Agreement to be executed as of the date first written above.
	AGREED TO AS WRITTEN ABOVE:

Bay Ship & Yacht Co.
By:__________________________


Alan Cameron


General Manager

Date:                                               

	
	AGREED TO AS WRITTEN ABOVE:

California Department of Resources Recycling and Recovery (CalRecycle)
By:___________________________


Mark De Bie

Deputy Director
Date:




AGREED TO AS WRITTEN ABOVE:

 San Francisco Bay Conservation and Development Commission
By:__________________________

Date:                                               
Resolution No.:                              
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