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ITEM:

Public Hearing On Proposed Regulations For The Solid Waste Disposal And Codisposal Site Cleanup Program (Ab 2136); Consideration Of Staff Recommendations For Revisions; And, Approval To Notice A 15-Day Comment Period 

I.
SUMMARY 
The California Integrated Waste Management Act (Act), Public Resources Code (PRC) section 40000 et. seq. , provides for the protection of public health and safety and the environment  through waste prevention, waste diversion, and safe waste processing and disposal.  PRC sections 40502 and 43020 allow the Board to adopt rules and regulations for purposes of implementing the Act.

Assembly Bill (AB) 2136 (Eastin, Statutes 1993.c. 655), as codified in PRC, Division 30, Part 7, Chapter 2, Article 2.5, sections 48020-48028, requires the Board to initiate a program, on January 1, 1994, for the cleanup of solid waste disposal sites and solid waste at codisposal sites (PRC 48020(b)).  The Board is specifically authorized to adopt regulations for the implementation of the Solid Waste Cleanup Program (PRC 48025).

These regulations are necessary to address issues regarding solid waste disposal and codisposal sites where the responsible party either cannot be identified or is unable or unwilling to pay for timely remediation, and where cleanup is needed to protect public health and safety and environment (PRC 48020(b)).   To provide funding for the Solid Waste Cleanup Program, the legislature created the Solid Waste Disposal Site Cleanup Trust Fund (PRC 48027(b)) in the State Treasury.   The Legislature further specified that money deposited in the Trust Fund would be appropriated from the Integrated Waste Management Account and from interest earned on the money in the Trust Fund, any cost recoveries from responsible parties for site cleanup, and loan repayments (PRC 48027(c)).

In implementing the Solid Waste Cleanup Program, the Legislature authorized the Board to provide loans from the Trust Fund to responsible parties that demonstrate the ability to repay the loan (PRC 49021(b)).  The Board is also authorized to provide matching grants to local governments to assist in site cleanup (PRC 48021 (b)) and to provide grants to Local Enforcement Agencies (LEAs), certified by the Board, for remediation activities.  In addition, the Legislature authorized the Board to expend money from the Trust Fund for Board managed remediation activities (PRC 48021(b)).

The AB 2136 program is a major element in implementing the Board’s mission to protect public health and safety and the environment.  To date 95 sites have been approved for remediation and 74 sites have been fully remediated.

This item provides a public hearing at the conclusion of the 45-day public comment period and brings forward for consideration by the Board suggested revisions to the proposed regulations.

II.
PREVIOUS BOARD ACTION 
On March 19, 1998, the Permitting and Enforcement Committee directed staff to initiate the Office of Administrative Law (OAL) 45-day public comment period for the proposed regulations.

III.
OPTIONS FOR THE BOARD 
Board members may decide to:

1. Direct staff to revise the proposed regulations as recommended and provide notice for an additional 15-day public comment period.

2. Direct staff to modify the recommended revisions to the proposed regulations and provide notice for an additional 15-day public review and comment period.

3. Direct staff to obtain additional information.

IV. STAFF RECOMMENDATION

The 45-day public comment period will end on November 23, 1998, which is after the date of this item preparation.  Staff will present a summary of, and response to, all written comments and recommend appropriate revisions to the proposed regulations at the December 15, 1998 meeting.  One significant change is already anticipated and is described in the analysis section of this item.

V.
ANALYSIS 
Rule Making Process

The proposed regulations were notified on October 9, 1998, in the California Regulatory Notice Register.  This initiated the 45-day public comment period, which concludes at 5:00 PM on November 23, 1998.  Approximately 600 copies of the proposed regulations were distributed to interested parties. 

To comply with the California Environmental Quality Act (CEQA) Guidelines, an Initial Study and proposed Negative Declaration (SCH #98032027) were submitted to the Governor’s Office of Planning and Research on March 17, 1998.  The Initial Study determined that the proposed regulations have no significant impact on the environment.  No public comments were received on the proposed Negative Declaration.

Summary of Comments

A detailed summary of comments received, staff response, and final recommended changes to the proposed regulations will be provided at the meeting. 

One specific change is recommended based on internal review of the proposed regulations.  Section 18903(a)(5) currently specifies that the Board shall prioritize sites for eligibility based on the actual or potential degree of risk to public health and safety and/or the environment posed by conditions at the site as determined either by:

(A) The Solid Waste Ranking System (SWRS) for solid waste disposal sites, including burn dumps, and codisposal sites; or

(B) The Illegal Disposal Site Ranking System (IDSRS) for illegal disposal sites; or

(C) Other ranking systems as approved by the Board.

The SWRS and IDRS are health risk scoring models that in practice have not been a factor in prioritizing sites for cleanup.  All sites submitted to the Board are a potential or existing threat to public health and safety and/or the environment based primarily on compliance with applicable state minimum standards.  Assessing compliance with applicable state minimum standards is a basic LEA and Board staff responsibility for any site under the Board’s jurisdiction.  Staff will be presenting a separate agenda item in January 1999 for consideration on a revised site prioritization policy for a simpler streamlined system based on compliance with state minimum standards.  Therefore, staff are proposing the following revision to the proposed regulations:

Section 18903
Site Prioritization:  

(a) The Board shall prioritize sites for eligibility based on the following factors:

(1-4) . . . . 

(5) The actual or potential degree of risk to public health and safety and/or the environment posed by conditions at the site as determined either  by :  a comparison with state minimum standards (27 CCR, Chapter 3, Subchapter 4, commencing with section 20510 and Subchapter 5, commencing with section 21099) .
(A) The Solid Waste Ranking System (SWRS) for solid waste disposal sites, including burn dumps, and codisposal sites; or

(B) The Illegal Disposal Site Ranking System (IDSRS) for illegal disposal sites; or

(C) Other ranking systems as approved by the Board.

(6) The ability of the Board to obtain site access for the proposed remediation.

(7) Other situations or factors that may pose threates to the public health and safety and/or the environment.

Fiscal Impacts

Staff has determined that the proposed regulations will create no costs to any federal or state agency and no reimbursable costs to any local agency.  Staff has also determined that the proposed regulations will not have a significant adverse economic impact on business, private persons, or the creation of jobs in California.

VII.
ATTACHMENTS

1. Proposed Regulations for the Solid Waste Disposal and Codisposal Sites Cleanup Program (AB 2136)

VIII.
APPROVALS
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