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ITEM:

DISCUSSION OF  POLICY FOR THE SOLID WASTE DISPOSAL AND CODISPOSAL SITE CLEANUP PROGRAM (AB 2136)

I.
SUMMARY 
This item is for discussion of Solid Waste Disposal and Codisposal Site Cleanup Program (AB 2136 Program) policy regarding prioritizing sites for cleanup.  The Board approved general implementation policy in February 1994.  The proposed revisions to that policy reflect subsequent staff experience in implementing the AB 2136 Program, and a recent request by Board members to revisit the policy, specifically with regard to prioritization of sites for cleanup and cost recovery.  A separate item will be presented regarding consideration of staff recommendations for revisions of proposed AB 2136 program regulations and approval to notice a 15-day comment period. Policy and procedures for cost recovery and further initiatives of the program are also addressed in this item , as requested by the Board in December 1998.

AB 2136 Program sites are prioritized for cleanup based on multiple criteria.  The criteria include degree of risk to public health and safety and/or the environment, the ability and willingness of the owner or operator to clean up the site without monetary assistance, the ability of the Board to clean up the site with available funds, and other factors as determined by the Board.  A controlling factor in bringing forth most sites for consideration by the Board is establishing that the owner or operator is unable or unwilling to clean up the site without monetary assistance.  This is a site-specific determination, which is established primarily through coordination with Solid Waste Local Enforcement Agencies (LEAs) in pursuing enforcement orders and other actions prior to consideration for monetary assistance.

Site prioritization and evaluation for degree of risk to public health and safety and/or the environment is based on comparison with state minimum standards, specific requests and assessments from LEAs and other agencies, and site assessments by Board staff.  

This item seeks confirmation of a policy to be established in accordance with the proposed regulations to clarify and streamline the AB 2136 Program.  There are a number of sites for which cleanup is requested under the AB 2136 Program that will come before the Board for consideration in the near future.  Therefore, it is important that the recent issues raised by the Board concerning site prioritization and cost recovery be addressed so that an appropriate analysis of these sites can be conducted prior to possible Board consideration. 

II. PREVIOUS BOARD ACTION 

The Board approved policy for implementing the AB 2136 Program on February 24, 1994, and directed staff to bring forth an item revisiting the issues of site prioritization and cost recovery on October 21, 1998. 

III.
OPTIONS FOR THE BOARD OR COMMITTEE 
Board members may:

1. Provide guidance and direction to staff to continue existing Board approved policies.

2. Provide guidance and direction to staff to modify the proposed policies and bring the item back to a future meeting for Board consideration.

3. Forward the proposed prioritization to be brought forward in regulations and ratify existing cost recovery practice.

IV. STAFF RECOMMENDATION

Since this is a discussion item, staff has no recommendation.

V. ANALYSIS 

Background 

The Solid Waste Disposal and Codisposal Cleanup Program (AB 2136 Program) is a significant component in implementing the Board’s mission to protect public health and safety and the environment.  To date approximately 80 solid waste disposal sites have been cleaned up and 95 sites approved for cleanup.  These sites cover the spectrum from illegal disposal sites to disposal sites releasing landfill gas and leachate to old burn dump sites with exposed ash containing hazardous levels of metals and other constituents.  

There are approximately 2,500 closed, illegal, or abandoned (CIA) sites listed in the Board’s Solid Waste Information System (SWIS).  LEAs are required to inspect and investigate sites within their jurisdiction for compliance with state minimum standards (Title 14, California Code of Regulations (14 CCR), Sections 18083 and 18303).  In addition, there are approximately 1,000 active solid waste facilities and the ongoing identification of CIA sites which become chronic enforcement problems.  The AB 2136 Program is normally the last resort in cleanup of sites that pose the most serious threats to the public health and safety and the environment, where the responsible parties either cannot be identified, have no financial resources, or are recalcitrant and unresponsive to enforcement action.

Statutory authority for the AB 2136 Program is contained in Public Resources Code (PRC) Division 30, Part 7, Chapter 2, Article 2.5.  Section 48021(a) of the PRC requires the Board to consider the following criteria in prioritizing sites for cleanup:
1.
The degree of risk to public health and safety and the environment posed by site conditions;

2.
The ability of the site owner to clean up the site without monetary assistance;

3.
The ability of the Board to adequately clean up the site with available funds;

4.
Maximizing the use of available funds; and

5.
Other factors as determined by the Board.

The four funding mechanisms for this program are loans, grants to local governments for environmental remediation at old landfills, Local Enforcement Agency grants for cleanup of illegal disposal sites, and Board-managed cleanups.   The Board currently has contracts with Guinn Construction and Sukut Construction Companies for Board-managed construction cleanup projects.  The contract with Granite Construction Company is completely expended.  The Board has an engineering consultant contract with Bryan A. Stirrat & Associates.  Board staff currently have a Request for Qualifications advertised for a new construction cleanup contract and will soon go out to bid for a new engineering services contract.  The Board previously approved these two contract concepts in July 1998.  

AB 2136 Program Process

LEAs, other local government representatives, and in some cases, Regional Water Quality Control Boards, directly refer candidate sites for cleanup to the AB 2136 Program on a continuous basis.  Candidate sites are then investigated by Board staff to ensure that the site meets AB 2136 Program criteria and that all technical issues are addressed so that the Board can make an informed decision regarding funding a site cleanup.  In some cases Board staff will initially trigger the investigation of a potential candidate site from SWIS records or other information.  Although several emergency situations have arisen, there is currently no process to respond to such situations.  In the near future, staff will develop a process for Board consideration. The standard process is comprehensive and involves the following:
1. Site Assessment and Characterization

Available documentation is first compiled after identification of the site.  Staff then conduct site assessment and characterization in the field in coordination with LEAs and other relevant agencies.  Compliance with applicable Title 14 CCR and Title 27 CCR state minimum standards are evaluated based on currently accepted LEA program guidance and practices.  State minimum standards typically assessed include closure/postclosure standards and, if applicable, facility standards for active or illegal sites.  The specific standards assessed include cover, grading, drainage, erosion, site security, landfill gas control, and leachate control.  Based on comparison with state minimum standards, the site is given a prioritization classification code, A 1-3, B 1-3, C, or D (see prioritization section below).  Sites with codes C or D are not investigated further. 

Site specific sampling and analysis (e.g. soil, air, landfill gas, residual waste) and waste characterization is conducted as necessary to determine the level of contamination. This is needed to determine if the site might be a hazardous waste site that would be under the jurisdiction of the Department of Toxic Substances Control.  Also, if it does become a Board-managed project, the sampling results are used for worker health and safety requirements.  Ground and/or aerial surveys are sometimes required to determine property lines and topography to determine if the project is feasible and provide a basis for remediation plans.  Board contractors may assist in the above activities.

2.  Evaluation of Potentially Responsible Parties

The owner or operator of the site must be given the chance to clean up the site on his or her own.  To establish that the owner or operator is unable or unwilling to clean up the site without monetary assistance, enforcement action (e.g. Notice of Violation, Notice and Order, Cleanup and Abatement Order) is conducted primarily through the LEA. A title search is utilized to determine exactly who the property owners are for site access and for determining the potentially responsible parties.  In some cases it is determined that a responsible party including the property owner of record, cannot be identified or located.  Sometimes enforcement action efforts can take months to accomplish, especially if responsibility for the site conditions and the cleanup becomes a legal issue in the court system.  If the owner or operator is unresponsive to the enforcement action, Board legal staff are consulted to determine if a higher level of enforcement action  (civil or administrative) is warranted, or if there is sufficient evidence to determine that the owner/operator is unable or unwilling to clean up the site.  

3.  Final Evaluation and Cost Estimates

If a site still meets AB 2136 Program criteria after the first two steps above are completed, staff develop preliminary plans and cost estimates for cleanup.  Board contractors may assist in this task.  

At this stage in the process, staff  will evaluate and/or secure other sources of funding.  Staff will request that any local government entity who is requesting state funding  contribute something toward the project, such as cash contributions, tipping fee waivers, in-kind services, placing of liens on the property, acquiring site access, etc.  (this information is also considered in the evaluation of  potential cost recovery options).  The potential for other cleanup programs (e.g. waste tire, SB 1330, or US EPA) to assist in cleaning up the site is also assessed.

Steps 1 through 3 as discussed above mainly apply to Board-managed cleanups.  In some cases, an AB 2136 Program loan, matching grant, or LEA grant is identified early on as more appropriate option and the above process is modified accordingly.

4.  Board Consideration of Approval

After completion of above steps 1-3, AB 2136 program staff prepare an agenda item for Board consideration of approval of the site for cleanup.  Prior to submitting a candidate site for Board approval, staff verify that the following criteria are met: 
(a) The cleanup is needed to protect the public health and safety and/or the environment;
(b) The owner or responsible party either cannot be identified or is unable or unwilling to pay for timely remediation;

(c) The Board is able to adequately clean up the site with available funds; and

(d) The use of available funds is maximized.

Prioritization Based on Degree of Risk to Public Health and Safety and/or the Environment

The policy approved in February 1994 states that the Board will use the Solid Waste Ranking System (SWRS) in determining the degree of risk to public health and safety and/or the environment.  The SWRS is a quantitative risk-based scoring model. The SWRS, developed for the former Corrective Action Program created by AB 939 and later rescinded, was revised for use by the AB 2136 Program.  The SWRS is based on the US EPA’s Hazard Ranking System.  Solid waste disposal sites scored using the SWRS for the AB 2136 Program fall within a broad band nearing the bottom one-third of the ranking scale from 1 to 100.  

In practice, resort to ranking through the SWRS has not been a factor in Board staff recommendations for approval of a site cleanup.  The statutory mandates that the responsible party cannot be identified or the owner or operator is unwilling or unable to clean up the site constrains the number of sites that are appropriate for consideration by the Board.  Under these circumstances, the number of sites that meet all program criteria has matched the available funding to date.  

Staff proposes to establish in regulation the simplified classification system for prioritizing the degree of risk to public health and safety and/or the environment.  This system is based on existing guidance and procedures used by LEAs in investigation and inspection of CIA sites (LEA Advisory No. 3), and is consistent with implementation of the AB 2136 Program to date.  This system is as follows:

Primary Classification

Each closed, illegal, and abandoned (CIA) site is given one of the following classification (letter) codes:

A
Confirmed pollution
 or nuisance
 from landfill gas or leachate seep, exposed burn ash, or exposed combustible or putrescible garbage and rubbish.

B
Release or suspected release of landfill gas or leachate seep with threat of nuisance or pollution, or inadequate cover of burn ash.

C
No confirmed release of landfill gas or leachate seep or no release of landfill gas or leachate seep with significant threat of pollution or nuisance.  Adequate cover for burn ash.  Minimal action needed to prevent human contact with waste.

D
No threat to public health and safety or the environment (e.g., inert waste site, very old closed site with no potential for landfill gas or leachate migration, clean closed site).

U
Unconfirmed site (e.g., site which can neither be confirmed nor denied as a solid waste disposal site).

X
Not a solid waste disposal site (e.g., hazardous waste site regulated by DTSC, proposed/never built site, non-disposal site).

Secondary Classification

Only CIA sites with primary classification codes of A, B, or C should be given a secondary (number) code.

1 Inhabitable structures or planned improvements within 1,000 feet of site.

2 Significant residential, commercial, industrial park, recreation, or environmentally sensitive areas within one mile of site.

3 Rural area.

The above classification is a complete system based on an evaluation and comparison of compliance with applicable state minimum standards (14 CCR and 27 CCR).  Sites in classification code A and B are brought forth in primary letter and secondary number order to the Board for consideration of approval pursuant to the AB 2136 Program.  To ensure that all potential candidate sites are evaluated, staff are continuing to assess all CIA and other active candidate sites in conjunction with oversight of LEA duties.  This is an ongoing process as the conditions and compliance status of these sites may change and new sites are continuously added to the LEA’s responsibilities.

It is important to note that this system is only one of the elements for bringing a potential project to the Board for approval.  As mentioned above, other program criteria must be met and the statutory requirement that is most time consuming and difficult to ascertain to this point has been the determination that the responsible party either cannot be identified or is unable or unwilling to pay for a timely remediation.  It has not been necessary to rank sites for eligibility because the available funding continues to meet the demand for cleanup of sites that meet all required criteria. 

Cost Recovery

AB 2136 directs that cost recovery be pursued to the extent possible  in Section 48023(a) of the PRC as follows:

(a)  If the board expends any funds pursuant to this article, the board shall, to the extent possible, seek repayment from the responsible parties in an amount equal to the amount expended . . . 

This has been the practice utilized by the staff and legal office to date.  Cost recovery is pursued by the legal office, or on the Board’s behalf by the Attorney General’s Office and county attorneys, as directed by the statute.(   Although the term “ to the extent possible” was not defined by the legislation, the author, Assemblymember Delaine Eastin did document her intentions regarding this program in a February 22, 1994 letter to former Board Chairman Huff.  That letter stated that this fund was designed for sites that are “orphaned” and for which no other funding option is available.  She further made clear that this fund was not to be considered as a funding alternative for publicly operated landfills that have not properly provided for closure/post-closure.  However, landfills that were privately operated that now belong to the county are not excluded from AB 2136 funding.   Although Ms. Eastin’s letter did not directly discuss cost recovery or the policies/factors determining “to the extent possible,” there are circumstances where it is clear that cost recovery is intended under the statute. Such as where there is a responsible party that is able but unwilling to pay for the timely remediation of the site.

Generally, there are three specific rationales underlying cost recovery.  Those rationales are:  the recoupment of state funds to ensure the integrity of the funds involved; prevention of unjust enrichment of the parties involved; and to deter others from creating similar situations, not necessarily in any order.

The statute does not define the term “responsible party.”  The proposed regulations now include a definition for that term.  That portion of the regulations reads:

(l)  "Responsible party" means:

(1) Any individual; trust; firm; joint stock company; corporation, including a government corporation; partnership; joint venture; association; city; county; district; the state, including any department or agency thereof; or any department or agency of the United States to the extent authorized by federal law, who at the time of disposal of any solid waste owned the property;

(2) The present owner or operator of the site at which solid waste has been deposited;
(3) Any individual; trust; firm; joint stock company; corporation, including a government corporation; partnership; joint venture; association; city; county; district; the state, including any department or agency thereof; or any department or agency of the United States to the extent authorized by federal law who by contract, agreement or otherwise arranged for the transportation to and/or disposal of solid waste at the site;
(4) Any individual; trust; firm; joint stock company; corporation, including a government    corporation; partnership; joint venture; association; city; county; district; the state, including any department or agency thereof; or any department or agency of the United States to the extent authorized by federal law who was the owner or custodian of the solid waste that was deposited on the site 

  Under the proposed regulations, all groups of people that could possibly have caused the situation or who would or have benefited from the existence or clean up of the site are included as “responsible parties.”  The definition closely mirrors the definition found in the Federal Super Fund statutes (see 42 U.S.C. §9607(a)).  This is to allow the Board the greatest range of possibilities in analyzing the ability to do cost recovery in the most appropriate manner.  As an example, this allows the Board to pursue recovery against the present owner, who receives a windfall profit in terms of the increase in value of the property over the purchase price paid for the property.  Even though he was not the “operator” personal burn dump in the late 1940’s, he receives the benefit of the clean up and can be held accountable for the expended funds.

Based upon statute, the practice of the Legal Office has been to pursue cost recovery unless there is an identifiable reason to forgo such an effort.  Following is a description of the types of cases in which cost recovery has not been pursued.

Those cases, as well as those which are appropriately pursued, are represented in the chart accompanying this item as Attachment 1.  The categories reflected in that chart are designated as:   A- 1 and 2; B- 1, 2, and 3; and C-1 and 2.

One such group of cases involves sites for which the “responsible parties”    (waste haulers, illegal dumper, and or operators of the site) cannot be identified or are unable to fund the clean up.  This group is designated as category A-2.  In these cases cost recovery would not apply because it is not “possible,” such as where the responsible party(ies) cannot be located.  The analysis as to ability to pay focuses on the assets of the party, the value of the property, and the costs of recovery of any funds from the party.  In addition, cost recovery is not possible when initiation of an action will almost certainly result in a filing of bankruptcy by the defendant.   In any such bankruptcy action, our interests must be pursued by the Attorney General’s Office.  Further, all cost recovery actions must be pursued by the Attorney General on behalf of the Board pursuant to PRC Section 48023.  On such actions, the Attorney General’s office will be paid for its services through direct withdrawals from the IWMA.  Knowing that these recovery charges are dischargeable in bankruptcy, the Attorney General’s Office is understandably reluctant to pursue such cases. 

The next group of sites, designated as B-2 in Attachment 1, is very similar to the first but focuses on the “owner” as the responsible party.  Although, as discussed above, the present or past owner of the property could be found to fall within the ambit of “responsible party, there are several situations which would make suit recovery against such parties inequitable as they are not actually responsible but more a victim.  This would include cases where the owner did not create the condition on the site but it occurred after the purchase and without his or her consent or contribution or where the condition was hidden from due diligence and the purchase price did not reflect the diminished value.  The remediation does not represent any windfall but rather puts the owner back into the same position he or she would have been but for the illegal acts on his or her property.

The third set of sites, indicated as group B-3, also focuses on the “owner” as the responsible party(ies).  However, in these situations, the owner may very well have caused the problem or purchased the site knowing of the conditions at the time.  However, these individuals have only limited assets and the value of the property is significantly less than the cost of the remediation.  As discussed above, cost recovery against such persons is not “possible” as there are no assets to attach.  The Board does have the authority to pursue administrative penalties in such cases, which would not require the services of the Attorney General’s Office, which could be collected upon at a later time if the value of the property increased or other assets were obtained by the responsible party.

The last set of sites, found on Attachment 1 as C-2, involve properties owned by a government agency. Many of the sites proposed for remediation under this program are currently owned by a governmental agency that was not responsible for the deposited wastes that require  remediation.  In many situations, the governmental agency may have acquired the property after the wastes were deposited, often through a tax lien sale.  Governmental properties are often the  victims of public dumping.  Most of  these sites have been approved by the Board with a staff recommendation against cost recovery.  The government owned property is maintained for the public’s benefit, and  to seek cost recovery from a sister agency results in a transfer of public money from fund to fund, when it is all intended for public welfare.  Such a “transfer” requires the prosecution of the case through the Attorney General’s office, which actually depletes the amount recovered in actuality and would definitely be a cause for loss of good will between the agencies.  It is also unlikely that these governmental units would pursue AB 2136 funding if they knew that they would be sued for cost recovery.  This would ultimately result in fewer “orphan” sites being cleaned up.

 Further, many of the traditional reasons supporting cost recovery under other scenarios are not present in the case of publicly owned property.  Those scenarios include the belief that the agency did not willfully cause the condition or allow it to occur at a time during which such activity was acceptable.  In these situations cost recovery has no deterrent value.  As to an increase in the value of the property, this would assumably be attributed to the availability of higher and better use which will inure to the general citizenry not to private gain.  And in most cases, the situation was not maliciously caused by the agency so any punitive application of cost recovery would not appear appropriate.

Based on the above considerations, practicalities, and statutory guidance, it has been the practice of the  Legal Office, following the language of the statute, to seek recovery against responsible parties unless there is some reason that cost recovery is not possible against the “responsible party.”
AB 2136 Program Initiatives

AB 2136 Program staff continue to pursue further initiatives to improve and expand on experience from the program to further the Board’s overall goals and objectives.

Possible Future Changes to Legislation:

There are several potential legislative changes that would improve the effectiveness of the AB 2136 Program. 

One of the changes would be to increase spending authority.  This would allow the program to expend more than the current $5 million annual cap.  The trust fund accrues interest and loan repayments, as well as contributions from local governments on some projects.  At this time the program cannot use those funds in any given year that the program is fully funded at $5 million.

A second change would be to change the language in Section 48027 (c) that states if the article is repealed the trust fund shall be dissolved and all money in the fund shall be distributed to solid waste landfill operators who have paid into the trust fund during the effective life of the trust fund.  Since the monies originally come from the Integrated Waste Management Account, it might be more appropriate for any unspent funds to revert back to that account, should the cleanup program cease.

Another change would be to change the administration cap to fund all program positions from the trust fund.  Currently three staff positions are funded from the trust fund and three positions are funded from the IWMA.  This change would make the administration of the program “self supporting.”

Future Policy Considerations for the Program

AB 2136 Program staff are investigating the possibly of working on Brownfield sites primarily in urban areas of the state.  Brownfield sites are usually thought of as old hazardous waste sites that are remediated to the point where there is some potential reuse of the site.  Usually they are not remediated to the point of being considered “clean closed.”   In addition to the hazardous waste problems, some sites may have solid waste problems.  There are funding sources available for Brownfield sites and the Board may want to affiliate with the solid waste portion of Brownfield cleanups, maximizing Board money.  Staff will bring information on this issue to the Board at some future time.

AB 2136 program staff are working with the United States Bureau of Land Management (BLM) staff  to explore the possibility of Federal monies being contributed to the cleanup of illegal disposal sites on Federal land.  The upcoming issue is that the BLM is in the process of transferring the land that the disposal sites are on back to the counties.  It is foreseeable that the counties will turn to this agency for funds to cleanup these sites.  Ideally staff would like the BLM to fund at least 50% of some of these cleanups.  If an agreement can be worked out, staff will bring an item for the Board’s consideration in the Spring of 1999.

VI. ATTACHMENTS

1. AB 2136 Cost Recovery Chart

2. Waste Tire Enforcement Document
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� “Pollution” means the condition caused by the presence in or on a body of water, soil, or air of any solid waste or substance derived therefrom in such quantity, of such nature and duration, or under such condition that the quality, appearance, or usefulness of the water, soil, land, or air is significantly degraded or adversely altered (PRC § 40171).


� “Nuisance” includes anything which is injurious to human health or is indecent or offensive to the senses and interferes with the comfortable enjoyment of life or property, and affects at the same time an entire community, neighborhood, household or any considerable number of persons although the extent of annoyance or damage inflicted upon an individual may be unequal and which occurs as a result of the storage, removal, transport, processing or disposal of solid waste (27 CCR 20164).


( For purposes of clarity and comparison, an explanation of cost recovery under the waste tire statutes is presented in Attachment 2.
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