California Integrated Waste Management Board

Board Meeting
March 23-24, 1999
AGENDA ITEM 26
 ITEM:

Consideration Of Future State Agency Buy Recycled Campaign (SABRC) Activities And Presentation Of Fiscal Year 1997/1998 Reporting Figures

I.
SUMMARY 
The State Agency Buy Recycled Campaign (SABRC) consists of mandates for state agencies to purchase recycled content products (RCPs).  The mandates, located in the Public Contract Code (PCC), also require annual reporting of those purchases to the IWMB and to the Department of General Services (DGS).  One purpose of this item is to present and discuss the results of the past fiscal year (FY1997/98) reporting figures which indicates that RCP purchasing has significantly decreased. The reported figures are far short of the needed purchases for agencies to be in compliance with the mandated goals.

Another purpose of this item is to propose, for Board consideration, a number of suggested actions that could be taken to increase RCP purchases, and improve the tracking and reporting of those purchases by state agencies.  The proposed actions could dramatically increase RCP procurement by state agencies commensurate with the mandated levels for statewide compliance.  

II. PREVIOUS BOARD ACTION 

This item has not previously come before the Board.  However, some of the proposed actions were suggested in the report prepared by staff for the Governor and the Legislature titled, “State Agency Buy Recycled Activities.”  The report was approved by the Board on June 24, 1998, and submitted on November 20, 1998.

III. OPTIONS FOR THE BOARD 
A. The Board may approve and begin working on, and where appropriate direct staff to pursue suggested actions 1A, 1B, 1C, 1D, 2A, 2B, 3A, 3C, 4A, 4B, and 5A.  (See the discussion beginning on Page 5 and Attachment 4.)


B. The Board may approve and begin working on, and where appropriate direct staff to pursue a revised list of suggested actions.

C. The Board may decide to take the suggested actions under consideration and withhold action until a later date.

IV.
STAFF RECOMMENDATION
Staff recommends that the Board approve Option A.  

V.
ANALYSIS 
Background  

The SABRC mandates have been in the PCC for ten (10) years with the enactment of Assembly Bill (AB) 4, Eastin, 1989.  The statutes identify the Department of General Services (DGS) as the lead agency responsible for implementing these statutory requirements.  As the control agency overseeing contracting and procurement issues for the State, there is good reason for the Legislature to assign those responsibilities to DGS.  The IWMB is assigned the role as consultant to DGS and to the individual agencies.

In 1993, with no program yet established to implement the mandates, the IWMB began to create the tools and establish procedures to implement these laws.  The IWMB, with assistance from DGS and the Department of Conservation, drafted the first SABRC training manual, defined terms, created the required planning and reporting documents, and held six training sessions throughout California.  A contact person at the agencies was identified for training and outreach purposes.  IWMB staff went to many state offices to discuss the SABRC requirements and assist the agency contacts to establish their programs.

IWMB staff assumed responsibility for all aspects of the SABRC including the annual revisions of the SABRC packet, contact lists, training, and overseeing the reporting process in 1994.  Each year IWMB staff schedules numerous training sessions, and visits many agencies to assist them with policy and procedural issues.  Contact is also maintained with the California State University system to ensure that each campus receives a packet, has a contact person, and reports annually.

Over the years, IWMB staff met with DGS representatives many times. During this same period, IWMB executive staff and Board members also met with DGS to discuss issues pertaining to the SABRC.  Recently, DGS has increased its role in “buy recycled” activities, particularly with the creation of the “Buy Recycled Products Task Force.”  However, DGS’ expertise remains in procurement, specifications and contract issues, while the IWMB has focused on the daily administration, reporting, training, and outreach requirements of the SABRC.  The delineation of responsibilities that has evolved over the past five years is not reflected in statute which identifies DGS as the lead agency for all aspects of the program.

Annual Reporting Requirements and Results
At the conclusion of each fiscal year (FY), agencies report to the IWMB the total dollars spent on purchases (recycled and non-recycled) within the eleven product categories identified in the PCC, and the dollars spent on RCPs within each category.  The figures for each of the previous FY’s for which reporting has occurred is presented in Attachment 2.  

FY1997/98 Vs. Previous FY Reporting

The reported figures for FY 97/98 are presented in Attachment 1.  The first noticeable difference between the FY 97/98 figures and the FY 96/97 figures is the decrease in both the total dollars reported and the total dollars spent on RCPs.  The most likely reason for this decrease is a change in the reporting procedure.  In previous years DGS would report, to the best of their ability, purchases made by state agencies from statewide contracts.  The individual agencies were then responsible for tracking and reporting the purchases they made themselves, such as delegated authority purchases, use of the Cal-card, or by their own contracts.  During the most recent reporting period, capturing purchase data from statewide contracts was left to the individual agencies (as stipulated in statute) and, as a result, many of the expenditures were not reported.  Because this was the first year that the reporting procedure was implemented in this way, it can be expected that agencies will become more effective in reporting data from statewide contract purchases and other “centralized procurement sources” such as California Multiple Awards Schedule (CMAS), State Price Schedule (SPS), and DGS Acquisitions in future years.

FY1997/98 Reporting Vs. All State Procurement

It is estimated that DGS does approximately $4 billion dollars of business in product purchases and services each year.  Staff estimate that one-half of this dollar amount could be spent on services (not product purchases), leaving $2 billion dollars in purchases.  Further estimating that one-half of the dollar amount of purchases fall within the eleven SABRC product categories, potentially $1 billion dollars of reportable purchases are made each year by DGS through centralized procurement sources.  

In addition to the purchasing that DGS does through centralized sources, agencies also purchase products themselves with their delegated purchase authority and their own contracts.  It is suggested that agencies purchase approximately one-third to two-thirds of their products on their own, compared to what they receive through centralized sources.  Estimating that individual agencies make half of their purchases on their own, and half from centralized sources, this could add another $1 billion dollars, increasing the total purchases that should be counted on the annual SABRC reports to approximately $2 billion dollars. 
If the State was in compliance with the mandated procurement goals for FY 97/98 (paper products–50 percent, fine printing and writing papers – 25 percent, all other product categories – 30 percent), using the estimates presented above, approximately $600 million dollars in RCP purchases should have been reported.  Reported RCP purchases for FY 97/98 were $24,483,218 (See Attachment 3).

The FY 1998/99 mandated goals for RCP purchases increases to 50 percent of purchases from all product categories, with the exception of fine printing and writing paper (25 percent).  Again, using the estimates above, statewide compliance for FY 1998/99 would require at least $1 billion dollars in RCP purchases.  Those reports are due from the agencies by September 1, 1999.
Improvement is Needed

One thing we do know is that agencies are buying more RCPs than are being reported.  IWMB staff identified approximately $5,000,000 in RCP purchases that could have been claimed on the FY 97/98 reports but were not.  Training for each agency must be increased so that staff (buyers, users, and management) across the state clearly understand the requirements and the opportunities of the SABRC.  Outreach must be done to improve the identification of RCPs by product suppliers.  Awareness of RCPs must be increased among state buyers. Tracking methods must be improved, the statutes cleaned up and, most of all, a commitment from the highest levels of government must be received and transmitted to all levels of management.

All in all, we know that many more RCPs are being purchased by agencies than are being reported.  It would not be surprising if an additional $100,000,000 in RCP purchases were actually made that were not identified or tracked, and therefore did not get reported.  However, even if this assumption holds true, there remains an enormous gap between what is currently being purchased, and the RCPs that must be purchased and reported in order to comply with the mandates that have been in statute for more than ten years. 

The Next Steps

IWMB staff will continue to meet with DGS staff on a regular basis to continue to work on the day to day issues involved in a program the size and scope of the SABRC.  This ongoing dialogue could evolve into a discussion being held with the DGS Director to clarify respective roles and responsibilities for the SABRC. If a significant change in the current roles as currently identified in the statutes is agreed upon by both agencies, it may be necessary to pursue legislative revisions to stipulate the new delineation of responsibilities.

Listed in the following section, are a number of suggested actions that could be pursued by the IWMB that can improve the SABRC.  Some of the actions can be acted upon immediately by the Board or the Board can direct staff to begin taking action at once.  Other options may involve reaching agreements with other agencies or a number of agencies.  Still others involve the Governor’s Office and/or require legislation to be enacted.  Acknowledging the limitations on staff resources, the varying levels of effort and difficulty that the actions require, the amount of time required, and the complexity of the issues, staff requests that the Board carefully consider the options presented and choose among the items so that a comprehensive statewide SABRC can be successfully implemented.  

Staff also realizes that these are the “whats”; these are actions that could be taken.  Once the Board decides which of the proposed actions to pursue, consideration must be given to the “hows;” the methods by which the actions can be successful, identification of entities that should be involved, and the roles and level of involvement for those other entities.  
Proposed SABRC Actions To Improve Recycled Content Product

Procurement, Tracking, and Reporting

(Note: Items 1A, 1B, 1C, 1D, 2A, 2B, 3A, 3C, 4A, 4B, and 5A are those priority actions staff recommends the Board move forward with at this time.  The remaining items should be pursued in the near future.  See Attachment #4 for a brief list of the options.)

1. Increase Upper Management Support – The vast majority of effort given to the SABRC has been from IWMB staff to staff of the numerous state agencies.  An undertaking of the size and scope of the SABRC must be implemented at the highest levels of state government.

1A.  
Create a Governor’s Office/Agency Level Oversight Body - A body of representatives from Cal/EPA, the Governor’s Office, the Resources Agency, State and Consumer Services Agency, and the IWMB could be formed.  This would involve the highest levels of government to ensure upper management from the state agencies continue to make significant strides toward full implementation of the SABRC requirements and towards attainment of the mandated RCP procurement goals.

Estimated IWMB Personnel Implications: This option would require approximately 0.3 PY to brief those attending the meetings and making presentations.  This action may also include a commitment from Board members and executive staff to make presentations to the body.

1B.
Create a Departmental Upper Level Management Working Group – A body of representatives of the highest levels of the IWMB, DGS, Departments of Finance, Corrections, Transportation, Mental Health, Health Services, Forestry and Fire Protection, Youth Authority, Fish and Game, Water Resources, among others, could convene on a regular basis to ensure the maximum commitment to the SABRC.

Estimated IWMB Personnel Implications: This option would require approximately 0.5 PY to brief those attending the meetings and making presentations.  This action may also include a commitment from Board members and executive staff to make presentations to the body.

 1C. 
Submit the Agency-specific SABRC Annual Report Summary to the Legislature – Current statute requires DGS to compile the annual reports from agencies and submit them to the Legislature with their annual report.  This has never been done.  The IWMB should consider sending the summary of each agency’s SABRC report to the Legislature annually.

Estimated IWMB Personnel Implications: This option would require approximately 0.1 PY to prepare the report as well as the transmittal documents.

1D.   
Revise the Board’s In-house Waste Reduction Policy – The IWMB’s Waste Reduction Policy could be modified to include a strong commitment not only to attain the mandated procurement goals, but to establish and adopt the necessary policies and procedures to fully implement the SABRC mandates.  

Estimated IWMB Personnel Implications: This option would require approximately 0.1 PY to revise the policy such that it addresses compliance with the SABRC mandates.  

2.
Increase Enforcement and Oversight – There are no provisions to penalize state agencies for not complying with these statutory provisions.  Actions such as withholding approval of contracts, disallowing awards of contracts, or a reduction of an agency’s Delegated Purchasing Authority could be considered to motivate agencies to comply with the SABRC mandates.

2A.
Agency Budget Approval - Each agency’s compliance status with the SABRC mandates and the efforts to gain compliance could become a part of the discussion in the budget approval process.  The Legislature could evaluate the compliance of each agency and include the results of that evaluation in the budget approval process.

Estimated IWMB Personnel Implications: This action will require approximately 0.25 PY to provide the Committee with background information and perhaps the compliance status of particular agencies.

2B. 
Contract Approval – Each state agency could consider ensuring that no Invitation for Bid, Request for Proposal or any other purchase document should be used, nor should any contract be approved or awarded for any purpose, if the advertising or purchase documents do not contain boilerplate language that clearly states the preference for RCPs.  The approval or award of a contract should also be contingent upon the contractor providing a fully completed RCP certification form.  

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to assist DGS and the other state agencies to carefully review the forms, bid packets, contracts, and other documents used to make purchases and to ensure that the most appropriate language is included in the documents.

2C.
Reduction of Delegated Purchasing Authority - DGS could consider a reduction of the amount of an agency’s Delegated Purchasing Authority that has not attained the mandated RCP procurement goals or instituted all of the statutory provisions of the SABRC mandates.

Estimated IWMB Personnel Implications:  This action will require approximately 0.3 PY to work with DGS to establish the policy and procedure for this type of action.  Staff time would be needed to review the agency’s status, assist with the notification, review, and determination of whether a reduction was warranted, and then notification of the agency on the decision. 

2D.
Auditing – DGS, the Department of Finance, and any other entity that conducts audits on state programs, could conduct audits on an agency’s compliance with the SABRC mandates.  The audits would include a thorough review of the RCP certification forms each agency is required to use with each product purchase and of the purchase records for total reportable purchases and total reportable RCP purchases.

Estimated IWMB Personnel Implications:  This action will require approximately 0.3 PY to assist the entity conducting the audits to draft the contract or agreement used to secure the auditing services and to review the results of the audits.

2E.
Penalties for Suppliers that Do Not Fully Disclose the Recycled Materials in the Products They Offer or Sell to the State – Agencies could be required to compile a list of suppliers that have been unwilling to fully disclose the recycled materials in their products.  Those suppliers could be deemed ineligible to bid on other state contracts.  Suppliers should be held accountable for complying with their mandated disclosure responsibility.   Legislation may be needed to implement this action.

Estimated IWMB Personnel Implications:  This action could  require up to 1.0 PY to work with DGS and the other state agencies to establish the policy and procedures to review cases to determine compliance and impacts on future contract eligibility.  Staff time may be needed to assist DGS to review the supplier’s status, assist with the notification, review, and determination of whether a penalty was warranted. 

3. Increase RCP Availability – To assist them in attaining compliance with the mandates, state agencies must continually be made aware of the large number and wide variety of RCPs that can be purchased.  The number of RCP suppliers and products is constantly changing, and those changes need to be tracked.

3A.
Increase RCP Statewide Contracts – The single most significant step toward increased procurement of RCPs would be to increase the number of statewide contracts providing RCPs.  DGS must ensure that at least one widely used product in each of the eleven product categories should be available on statewide contracts and, each year thereafter,  the number of RCP contracts in each category should double.

Estimated IWMB Personnel Implications:  This action will require approximately 1.0 PY to work with DGS to determine which RCPs should become available on statewide contracts and to establish the policy and procedure for increasing the number of RCP contracts annually thereafter. 

3B.
Centralized Procurement Sources (other than statewide contracts) could be mandated to provide RCPs - A certain percentage, perhaps 50 percent to coincide with the RCP procurement mandates, of the products provided through centralized procurement sources including California Multiple Awards Schedule (CMAS), State Price Schedule (SPS), and DGS Acquisitions, could be mandated to be RCP’s.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to work with DGS to determine which RCPs should become available through centralized procurement sources and to establish the policy and procedure for increasing the number of RCP contracts annually thereafter. 

3C.
Make Some Statewide Contracts RCP-only Contracts – There are many RCPs that compare very favorably to non-RCPs with respect to price, quality, and availability.  Products such as copy paper, envelopes, most office-type paper products such as folders, file boxes, note books and tablets, and janitorial papers should be RCP-only contracts.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to work with DGS to determine which contracts could become RCP-only contracts and to establish the policy and procedure for increasing the number of RCP contracts annually thereafter. 

3D.
Require Prison Industries Authority (PIA) to Provide Only RCPs - PIA could be required to make all of their products out of recycled materials.  All of the products PIA produces should be RCPs that can be counted by agencies towards compliance with the mandated RCP procurement goals.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to work with PIA to identify sources of recycled materials and to perhaps identify new RCPs that can be made by PIA that will be attractive to state agencies and that will meet the SABRC requirements. 

3E.
RCP Trade Show – IWMB staff are currently working on a contract for an RCP trade show for November 1999 that will put RCP suppliers together with state and local government buyers.  Based on the results of the November show, consideration should be given to making this an annual event. 

Estimated IWMB Personnel Implications:  This action will require approximately 0.25 PY to be responsible for all aspects of the contract development, award process, managing of the trade show, and analysis of the feedback to make sure that future shows continue to improve.

3F.
Increase the Level of Staff Support for CalTrans and Other State Agencies Specified in the Legislation – Caltrans, Forestry and Fire Protection, and Parks and Recreation are identified in several sections of statute to develop product specifications, purchase RCPs, or to assist in other ways to increase RCP purchases among state agencies. The level of staff support could be increased in these target areas.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to work on several projects at multiple agencies that could have a significant impact on RCP purchases in multiple product categories.  There are numerous projects throughout the state that could benefit from increased IWMB presence and that could lead to increase use of secondary materials and purchases of RCPs.

4. Legislation – The current Public Contract Code sections need to be revised for a number of reasons. First, there is a need for some simple clean-up language that will remove duplicative language, delete language that is out of date, and organize the different Code sections more effectively. Additionally, some of the language could be improved to clarify responsibilities, clarify requirements, and remove many areas of uncertainty for agencies.  Finally, there are potential additions to the Legislation, based on the choices made by the IWMB, that should be considered.

4A.
Clarify Legislative Responsibilities – The Public Contract Code could be revised to reflect the current division of responsibilities for the SABRC, particularly between IWMB and DGS.  IWMB staff have been responsible for the SABRC packet, the training and outreach conducted to individual agencies, planning and reporting requirements, and most of the administrative functions.  DGS has held responsibility for the Task Force, increasing RCP availability, bid and contract requirements and approval, product specifications, research and testing, and other procurement and contracting issues.  It may be best to reflect this division of responsibilities in the statutes. 

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY for 9 months to draft legislation, reach agreement with DGS and their management, and then to follow the bill through the legislative process.

4B.
Legislative Clean-up – Staff has a number of suggested revisions to the existing statutes that will simplify and clarify the SABRC requirements.  There are also a number of very simple corrections and improvements that could be made.  These changes amount to clean-up revisions to the statutes.

Estimated IWMB Personnel Implications: This action will require approximately 0.3 PY for 9 months to draft legislation, reach agreement with DGS and their management, and then to follow the bill through the legislative process.

4C.
Legislative Improvements – The PCC sections pertaining to the SABRC are due to sunset on January 1, 2001.  Many recommendations in this item will require changes to the existing legislation to implement.

Estimated IWMB Personnel Implications:  This action will require approximately 0.3 PY for 9 months to draft legislation, reach agreement with DGS and their management, and then to follow the bill through the legislative process.

5.
Administrative Steps - The following suggested activities can be pursued through administrative decisions, either by the IWMB, DGS, and the Governor’s Office.

5A.
DGS Task Force - IWMB staff participate in the DGS “Buy Recycled Task Force” and are on the Steering Committee for the Task Force.  It may be beneficial to increase the level of staff support for the Task Force.  This is a worthwhile endeavor and the group can be used to make improvements in the SABRC. However, additional staff time dedicated to this group may prove to be worthwhile.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to identify issues that need the Task Force’s attention, to work on possible solutions, and to develop  methods to implement those solutions so that the group is both productive and proactive.

5B.
State Contract Manual (SCM) revisions – The SCM should specify many of the procedures spelled out in the SABRC manual and those that are being enacted by individual state agencies to comply with the mandates.

Estimated IWMB Personnel Implications:  This action will require approximately 0.3 PY to attend the meetings held on SCM issues, to draft the revisions desired, and then to follow those revisions through the process that has been established.

5C.
Improved Use of Budget Codes – At some point, all purchases made by state agencies are charged to a particular budget code.  Unfortunately, not all agencies use the same coding system, and many agencies’ codes do not allow for adequate tracking of product purchases.  For instance, it is common for all office products to be charged to one generic code, so that there is no way to identify whether the product being purchased is a recycled content plastic tray, or a virgin paper towel.  The budget codes used by agencies to track expenditures could be revised so that one uniform system is in place and it is specific enough to facilitate the SABRC reporting of products in product categories.

Estimated IWMB Personnel Implications:  This action will require approximately 0.5 PY to become very familiar with the different coding systems currently in place throughout the state and then try to develop one system that can be used by all, or a majority of state agencies, to better identify and track reportable purchases, both RCPs and non-RCPs.

Fiscal Impacts   

As mentioned above, some of the actions proposed above can be taken by the Board and some the Board can direct staff to pursue right away.  Some of the actions, however, require other state agencies, the Governor’s Office, and perhaps the Legislature to be involved. These variables will all impact the need for additional resources to be committed to the SABRC.  Once the Board determines which actions are to be pursued, staff will be in a better position to identify the fiscal impacts associated with this item.

Findings


The Department of General Services is identified in the statutes as the lead agency responsible for implementing the SABRC mandates.  IWMB staff has implemented the SABRC for the past 5 years.  During that period, upwards of 80 percent of all state agencies submitted reports.  Those reports indicated $20,000,000 in RCP purchases for the first two FY’s, $30,000,000 in the third FY, and $24,500,000 for this past 1997/1998 FY.  

While it is likely that agencies are purchasing significantly more RCPs than are being reported, it is also undeniable that the State as a whole is not close to complying with the mandated RCP procurement goals.  Perhaps most importantly, California, as a whole, is missing an enormous opportunity to create much needed markets for the million of tons of material diverted from the residential and commercial waste stream.  The SABRC is the only IWMB program capable of sustaining markets for secondary materials in the form of hundreds of millions of dollars in RCP purchases.

IWMB staff believe that a renewed commitment to the SABRC mandates are needed to improve compliance among state agencies.  Staff have provided the Board with a range of options including increasing upper management support, establishing penalties, revising the statutes, and increasing RCPs available through centralized procurement sources.  A Budget Change Proposal requesting additional resources for the SABRC activities is currently being reviewed.  Additional resources are necessary if the SABRC is to achieve the market development impacts it is capable of.  There is still time for the State to demonstrate leadership in the most essential element of its integrated waste management strategy: buying recycled.

  VI.
FUNDING INFORMATION 
N/A

Amount Proposed to Fund Item: $

VII. ATTACHMENTS

1. SABRC FY 97/98 RCP Procurement Report Summary

2. Graph 1 - Recycled Content Product Purchases by Fiscal Year

3. Graph 2 - Recycled Content Product Purchases Compared to                                  Mandated RCP Purchases by Fiscal Year

4. Proposed Actions 

5. Resolution 1999-64
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