SIDE-BY-SIDE COMPARISON -PROPOSED  REGULATIONS , COMMENTS, & PROPOSED REVISIONS


Proposed Text 

Comments


17050.
Grounds for Placement on Unreliable List

The following are grounds for a finding that a contractor, any subcontractor that provides services for a board agreement, grantee or borrower is unreliable and should be placed on the board’s Unreliable Contractor, Subcontractor, Grantee or Borrower List (“Unreliable List”):. The presence of one of the these grounds shall not automatically result in placement on the Unreliable List. A finding must be made by the Executive Director in accordance with section 17054, and there must be a final decision on any appeal that may be filed in accordance with section 17055 et seq.

· Two of the commentors had general concerns that this section as too broad and that therefore it would have a greater economic impact on businesses than stated in the Notice.

Response: The Board has the authority to refuse to deal with unreliable entities now, these regulations simply add a procedure, which if anything provides additional notice and protection to businesses. However, it appears that there may be some confusion as to the manner in which this section integrates with the rest of the procedure. Staff is proposing the underlined language in the left column to clarify.

(a) Investigation for alleged fraudulent claims or reporting to the board, resulting in the dDisallowance of any and/or all claim(s) to the board or a finding that the person or entity investigated did not comply with provisions in the applicable agreement after an  investigation for alleged fraudulent claims or reporting to the board; or

· One commentor thought subsection (a) was imprecise because it implied that a mere investigation would result in placement on the list. This commentor also thought that the second sentence of subsection (a) would allow for placement on the list for non-compliance with a contract provision that was not material. Finally, the commentor thought that the second clause overlapped with subsection (f).

Response: Staff is proposing some re-wording of this subsection to clarify that an investigation alone would not fit within this section. Staff is not proposing the addition of language regarding materiality, because that will be part of the Executive Director determination. Finally, the second clause does not overlap with subsection (f), that subsection would require that the contract be terminated, this section allows for consideration of unreliability even if it did not result in termination of the contract.

(b) Determination by the Attorney General of a violation of the False Claims Act, Government Code section 12650 et. seq., with or without the filing of a civil action; or

(c) Default on a board loan, as evidenced by written notice from board staff provided to the borrower of the default; or

 (d) Foreclosure upon real property loan collateral or repossession of personal property loan collateral by the board; or

(e) Filing voluntary or involuntary bankruptcy, where there is a finding based on substantial evidence, that the bankruptcy interfered with the board contract, subcontract, grant or loan; or 

(f) Breach of the terms and conditions of a previous board contract, any subcontract for a board agreement, grant, or loan, resulting in termination of the board contract, subcontract, grant or loan by the board or prime contractor; or

(g) Placement on the board’s chronic violator inventory established pursuant to Public Resources Code section 44104 for any owner or operator of a solid waste facility; or

· One commentor thought that subsection (b) was unfair because the False Claims Act does not include an Attorney General determination regarding fraud that is separate from the actual adjudication. The commentor believes that Public Contracts Code section 10285.1 should be used.

Response: As noted above, this section is the "entry point" to the regulations. It has been purposely left broad to ensure that no entity inadvertently bypasses this process. Any determination made by the Attorney General's Office regarding a False Claims Act violation could be relevant to a determination of unreliability regardless of whether or not an action was filed. In accordance with the process et forth in these regulations, the Executive Director would be able to take into account any mitigating factors which might otherwise make the use of this determination unfair. Staff is not recommending a change at this time.

(h) Conviction of a misdemeanor or felony, where there is a finding based on substantial evidence, that the crime interfered with the board contract, subcontract, grant or loan; or

· One commentor thought that subsection (h) was too broad because it did not distinguish between employees who act alone, and in violation of company policies, from their employers. In addition, subsection(h) does not specify who will make the finding envisioned in the regulation Finally, the commentor believes that Public Contracts Code section 10285.1 should be substituted for this provision.

Response: Since there are a wide variety of business structures, it would be impossible to specify with more detail that the conviction must be of officers, or directors, or employees, without the potential for inadvertently establishing a loophole. As noted above, both the Executive Director and the Board would be able to take into consideration facts that indicate that the individual involved was not acting in accordance with company policy. Staff is not recommending a change at this time.

(i) Current violation of any board statute or regulation, with the exception of the grants 

awarded pursuant to Public Resources Code section 48690, and with the exception that the contract, subcontract, grant or loan is for the purpose of resolving the violation; or

· Two commentors thought that subsection (i) was too broad because it may include menial technical violations could result in placement on the list. They thought that this subsection should either be eliminated in favor of relying on subsection (g), or it should be clear that it only applied to material, serious, or recurring violations.

Response: As noted above, this section has been left broad purposely. The Executive Director and the Board, if there is an appeal, may take into consideration facts that indicate that the violation(s) in question are no material, serious, recurring, or do not in themselves indicate unreliability. Staff is not recommending a change at this time.

· One commentor thought that Non-conformance with CIWMB regulations should be included as grounds.

Response: No change required since this is already included in subsection (i).

(j) The person or entity is on the list of unreliable persons or entities, or similar list, of any other governmental entity; or

(k) Any other ground for disqualification in award or approval of a contract, subcontract, grant or loan as provided in existing California statute or regulation state law.

· One commentor thought that subsection (j) was unfair because it allows the CIWMB to use another entities list even though the other list may not comport with due process and because businesses were placed on the list for reasons other than those contained in the Board's regulations. 

Response: While the manner in which another governmental entities list is compiled may differ, all governmental agencies are subject to Due Process requirements.  These regulations would allow the Executive Director and the Board, in the case of an appeal, to take into account other mitigating factors related to the manner in which those lists were complied.

· One commentor thought that subsection (k) was ambiguous and/or too broad because it was unclear if this was limited to disqualification based on statute. 

Response: Regulations must be based on statute, so the import of this comment is not clear, but Staff is proposing some clarifying language in this section.

· One commentor thought that submission of faulty CEQA documents should be included as grounds.

Response: Staff do not believe that submission of inadequate CEQA documents alone is an appropriate ground for inclusion on the Unreliable List in the absence of some other violation of the type that is listed in Section 17050. Staff is not recommending a change at this time.

17051.
Board Agreement for Contract, Grant or Loan 

(a) The purpose of this section is to ensure that the Board does not enter into agreements with unreliable entities or persons.  New entities may be created in an effort to avoid this basic prohibition.  Therefore, the Board also intends this section to extend this prohibition to new entities that are significantly controlled or owned by a person or entity that is on the Unreliable List.

· One commentor thought that this process will not serve to protect the public if the CIWMB does not refer suspected violations of the law to the Attorney General's Office for prosecution.

Response: The primary purpose of these regulations is to protect the integrity of the Board's contracting, loan, and grants process. It is not intended to address every violation of law that may occur within the State.  The Board and its staff may or may not have obligations based on other statutes to refer violations of another agency's laws to the appropriate prosecuting authority, but any such provision would be outside the scope of this regulation package. Staff is not recommending a change at this time.

(b) The Board shall not award a contract or grant, or approve a loan to any of the following:

(1) Any person or entity on the Unreliable List;

(2) Any person or entity that owned 20% or more of an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List;

(3) Any person that held the position of officer director, manager, partner, trustee, or any other management position with significant control (Principal Manager) in an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List;

 (4) Any entity that includes a Principal Manager who:

(i) Was a Principal Manager in an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List;  or,

(ii) Owned 20% or more of an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List;

(5) Any entity in which a person owns 20% or more of the entity, if that person:

(i) Was a Principal Manager in an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List; or,

· One commentor thought that subsection (b) is unfair because it is applied regardless whether the particular individual involved had effective control over the previous entity. The commentor also questioned the use of the 20% threshold.

Response: Staff believe that it would be appropriate to move this subsection into section 17050 above (the 'entry-point" of the process) This would alleviate the automatic nature of its application. As noted above, the Executive Director and the Board would be able to consider factors indicating that would indicate that the current entity is reliable despite its past association. (Due to space limitation, the text at the left does not show this section moved into Section 17050- see pp. 2 and 3 of attachment #2)

The 20% threshold is based upon the industry standard for government and commercial lenders for loan guarantees. Staff is not recommending a change to the threshold.

(ii) Owned 20% or more of an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List.

(6) Any entity in which another entity owns 20% or more of the entity, if that other entity:

(i) Is on the Unreliable List; or,

(ii) Owned 20% or more of an entity on the Unreliable List at the time of the activity that resulted in its placement on the Unreliable List.
17052.
Board Agreement for Contract, Grant or Loan with Proposed Subcontractor

The board shall not award a contract or grant or approve a loan with any person or entity who has proposed to enter into a subcontract with any 

person or entity who would provide services for the main agreement, if that person or entity is on the Unreliable List, for up to three years from the date of placement on the Unreliable List.

· No comments received on Section 17052

17053. 
Board Subcontractors

The board shall not give approval for a contractor, grantee or borrower to enter into a subcontract with any person or entity who provides services for the main agreement, if that person or entity is on the Unreliable List, or any  

for up to three years from the date of placement on the Unreliable List. 

17054.
Executive Director Finding

The Executive Director may make a proposed finding of unreliability based on the occurrence of any event in Section 17050.  In making such a finding, the Executive Director may take into consideration mitigating factors which indicate that the person or entity is in fact reliable.  The proposed finding may be made at any time after Board staff discover and confirm that one or more of the events in Section 17050 have occurred, not to exceed three years from the date of confirmation a board contract, any subcontract on a board agreement, grant or loan agreement terminated, or a loan obligation is satisfied. After the Executive Director has made a proposed finding of unreliability, the Executive Director shall notify the person or entity of the proposed finding by certified or registered mail. 

· One commentor noted what appeared to be a typographical error in section 17053.

Response: Staff is recommending the change noted on the left.

· One commentor thought that the Executive Director's ability to consider mitigating factors should be more specific.

Response: Staff is proposing the language noted on the left in the new second sentence of this section to clarify.

· One commentor thought that the three year time period in this section was not clear because it could be interpreted in a number of ways.  The commentor thought that it should provide a fixed and certain date.

Response: This section is fairly specific for instances where a contract grant of loan is terminated, but does not appear to cover some of the other acts listed in section 17050. Staff is proposing that the language be broadened and clarified as noted on the left.

17055.
Appeal to Board

A person or entity who wishes to appeal the Executive Director’s proposed finding of unreliability may, within 15 calendar days from the date notification was sent, submit to the Executive Director a written request for an appeal hearing before the board.  The request shall state the grounds on which appeal is requested, including the factual and legal argument and supporting authorities.

17056.
Final Finding

(a) If the Executive Director does not receive a request for appeal within 15 days from the date notice of the proposed finding was sent, the finding shall become final, and the person or entity shall be added to the Unreliable List.  

(b) If a person or entity appeals the proposed finding, but withdraws the appeal or fails to attend the scheduled hearing, the proposed finding shall become final upon withdrawal of the appeal or failure to attend the hearing, and the person or entity shall be added to the Unreliable List.

 (c) If a person or entity appeals the proposed finding of unreliability and the board upholds the Executive Director’s finding, the proposed finding shall become final and the person or entity shall be added to the Unreliable List.

· One commentor thought that it should be clear whether this section meant 15 calendar or working days. The commentor also thought that more time should be given if the Board was expecting an extensive legal brief.

Response: Unless otherwise specified, any time line in statute or regulations is calendar days. For the sake of clarity, the staff is recommending the addition of the word "calendar" to this section. The 15 day time frame is consistent with the requirements of the Administrative Procedure Act for Administrative Hearings and is necessary to ensure a timely resolution of issues. Staff is not recommending a change in this time period.

· No comments were received on section 17056.

17057.
Hearing

The appeal to the board will be heard at a board meeting according to the following guidelines.  The hearing shall occur in closed session to the extent allowed by Government Code section 11126. The board has the right to augment these guidelines with specific time frames and procedures to fit within the board’s agenda deadlines and meeting format.

(a) The board shall schedule a hearing within 60 days from the appellant’s request for hearing.

(b) Prior to the hearing, board staff will inform appellant of the date for the hearing and provide a copy of the agenda item. The appellant’s request for appeal will be included in the agenda item.  Appellant may submit additional information for consideration at the board meeting. 

(c) The hearing need not be conducted according to the technical rules relating to civil procedure, evidence and witnesses which would apply in a court of law.

(d) The hearing shall not be governed by the Administrative Procedure Act, Government Code sections 11340 et. seq.

(e) The Chairman of the Board may limit evidence and presentations to the issues relevant to the appeal.

· One commentor thought that the hearing envisioned in §17057 should be closed to the public because §17061 promises confidentiality.  Allowing the hearings to be open to the public poses several potential problems, including disclosure of trade secrets and conflicts with on-going civil or criminal proceedings.  

Response: Staff is recommending that language be added to this section to specify that the hearing could occur in closed session to the extent allowed by Government Code section 11126 of the Bagley-Keene Act.

· One commentor thought that subsections (c) - (i) did not provide sufficient guidance as to how the hearings will be conducted.  For example, it is unclear whether witnesses can be subpoenaed.

Response: The Board's intent was not to have a formal evidentiary hearing with subpoenaed witnesses and cross-examination.  The issues are relatively simple: did one of the events listed in section 17050 occur, and are there any mitigating factors which should be considered? Staff is not recommending a change at this time.

(f) There may be a presentation by board staff and/or attorneys and a presentation by appellant and/or its attorneys.

 (g) Oral testimony offered by any witness shall be under oath.

(h) The attorneys for the board and appellant shall not cross examine each other’s witnesses.

(i) Rebuttal testimony may be offered.

(j) The standard of review for the board to overturn the Executive Director’s decision is if there is evidence of mitigating factors that would show that despite the proposed finding of unreliability, the appellant is in fact reliable.  

· One commentor thought that subsection (j) provided for an erroneous standard of review for the Board to overturn the Executive Director’s finding.  Mitigation should be just one factor that the Board can consider when reviewing the Executive Director’s finding, other factors should be included such as finding that the Executive Director's finding is unsupported by evidence or substantial evidence.  

Response:  While this comment may seem reasonable in the abstract, it must be remembered that the basic finding is based upon one of the specified acts in section 17050 occurring. A substantial evidence standard is practically irrelevant to them since they have either occurred, or they have not.  The only additional discretion of the Executive Director is to determine if there is mitigation.  In addition, the examples given of mitigation are not limiting and any evidence that casts doubt on whether or not the Executive Director's finding is valid could be included. Staff is not recommending a change at this time.

(k) Examples of mitigating factors include without limitation:  all of the appellant’s corporate officers were replaced after the proposed finding of unreliability was made, or, the appellant pursued criminal action against the party responsible for the problem that led to the proposed finding of unreliability.

(l) The board shall vote to uphold or overturn the proposed finding of unreliability made by the Executive Director.  A vote to uphold the finding means that the appellant will be added to the Unreliable List for up to three years from the date of the board meeting.  A vote to overturn the Executive Director’s finding means that the appellant will not be added to the Unreliable List. 

In the case of a tie vote, the appellant shall not be added to the Unreliable List.

· One commentor thought that subsection (k) did not provide for adequate or appropriate mitigation factors.  The CIWMB should look to Public Contract Code §10285.2 for alternative factors that can be considered in the Board’s review. 

Response:  Subdivision 17057(k) provides examples of mitigating factors, but it does not purport to limit mitigating factors to those contained in the regulation.  What the examples demonstrate is that the Board will carefully consider those “mitigating” factors that tend to show that the person or entity is attempting to rectify the reason leading to proposed placement on the Unreliable List.  Staff is not recommending a change at this time.

17058.
Reconsideration of Placement on Unreliable List

At any time after eighteen months and prior to three years since placement on the Unreliable List, a person or entity may submit a written request to the Executive Director requesting that the final finding of unreliability be vacated.  This request may be submitted once only during the three year term of the Unreliable List. The Executive Director will reconsider the finding of unreliability based on the evidence submitted in the request.  If the Executive Director finds that there is sufficient evidence to deem the person or entity reliable, they will be removed from the list.  If there is not sufficient evidence to deem the person or entity reliable, then placement on the Unreliable List remains to the end of the three-year term.

17059.
Pending Award

When an appeal hearing has been requested, if there is a pending award or approval of a contract, subcontract, grant or loan, and if appellant can show that it is otherwise entitled to the award or approval, the agreement shall not be awarded or approved until such time as the appeal has been heard and the proposed finding of unreliability has become final or vacated. This section is not intended to affect existing contracts, grants, or loans.

· One commentor thought that the period of time in which a person could request reconsideration should be reduced to twelve months. The commentor also thought that this decision should be appealable  to the Board.

Response: The commentor has not provided a reason that a 12 month reconsideration should be preferred to an 18 month time frame should be preferred. 18 months was chosen because it is a mid-way point in the three year ban. Staff is not recommending changes at this time.

· The provisions of §17059 need clarification.  The effect that listing will have on current contractual obligations and whether acquisition of a listed company imputes unreliability are issues that remain unclear.

Response: The language of section 17059 indicates that it applies to a "pending award or approval." It does not apply to current contractual obligations. Staff is recommending the addition of a sentence to clarify as noted on the left.

17060.
Declaration

All applicants for board contracts, subcontracts, grants and loans must submit to the board or, in the case of a subcontract to the prime contractor who will submit to the Board, a declaration under penalty of perjury stating if any of the events in Section 17050 have occurred with respect to the applicant within the preceding three years.  In the case of a violation of current law, as provided in Section 17050(i) (g), if an applicant has had a violation of state minimum standards at any facility it owns within the preceding three years, the applicant need not list violations separately on the declaration, but shall submit the following statement: “One or more violations of state minimum standards have occurred within the preceding three years at one or more facilities owned by applicant.” State minimum standard violations, although not required to be listed on the declaration remain a potential ground for a finding of unreliability. An applicant shall also state on the declaration if it has been on the chronic violator inventory established pursuant to Public Resources Code Section 44104, at any time during the preceding three years. 

· The penalties for not filing a completely accurate declaration under §17060 are harsh given the fact that the party may not know if one of the acts set forth in section 17050 have occurred. For example, the Attorney General determination in section 17050(b) or the "any other grounds" provision in section 17050(k).

Response: The purpose of this declaration is to provide notice to the Board on whether or not an event has occurred that would trigger the "Unreliable List" process. This type of a requirement is not unusual, standard language in a variety of governmental permits, loan documents, etc., requires as a condition that the entity be in compliance with all applicable local, state, and federal requirements. The commentor appears to be objecting to the fact that this will be included in a declaration made under penalty of perjury.  Again, this is a standard requirement designed to provide some assurance of truthfulness. The person signing the declaration can only attest to information known to him or her personally and therefore, if the declarant truly isn't aware of an act that falls with section 17050, there should be no attendant penalty. Staff is not recommending a change at this time.

· One commentor thought that the declaration required in section 17060 regarding grounds for inclusion on the list, which would cover a three year time period, should be increased for parties with CIWMB loan history to include the period of time from which the party originally applied for any CIWMB loan, whether the loan was approved or not.

Response: Declarations submitted pursuant to §17060 will include statements pertaining to the possible existence of certain specified violations.  The declarations need only disclose violations occurring in the preceding three years.  The three-year requirement is based on the minimum time requirement contained in the federal debarment regulations.  Board staff believes that its loan program will be adequately protected by the types of loan violations that require disclosure under §17050.Staff is not recommending a change at this time.

· The reference to 17050(g) should be to 17050(i).

Response: Commentor is correct. Staff is recommending changing the reference.
Section 17061.
Confidentiality

Information regarding the investigation of a person or entity’s reliability, proposed or final finding of unreliability, the names on the Unreliable List and any documents regarding these issues are confidential to the extent allowed by Government Code sections 6254 and  6255. and shall not be public records, except for information released as part of the agenda item for an appeal hearing.

17062.
Existing Law

By adopting the regulations in this Article, the board does not limit its rights under existing law to refuse to enter into agreements with unreliable persons or entities. 

· One commentor thought that release of information as part of the agenda item would undercut any confidentiality afforded during the process.

Response: Similar to the recommended change noted above to section 17057, staff is recommending the addition of language to clarify this issue as noted on the left.

· The purpose of §17062 is unclear in that it implicates notions of double jeopardy 

Response: This section does not entail double jeopardy. As noted above, the Board has authority, independent of these regulations, to refuse to contract with an entity that is unreliable. This section is designed to ensure that should an entity somehow evade the application of these Unreliable Process regulations, the Board is not giving up its right to refuse to contract with that entity.  Such a situation is not double jeopardy since the entity would not have gone through the process in the first place. It is a safety net to protect against inadvertent loopholes. Staff is not recommending a change at this time.

17063.
Sunset Review

The board shall conduct a sunset review within five years of the effective date of the regulations in this article to determine whether the regulations are still necessary. 

· The Plain English Statement references a sunset review requirement in the regulations, but that section does not appear in the regulations.

Response: The Sunset Review section was inadvertently left out of the version of the regulations that was publically noticed. The language appears at the left in italics. Staff is not recommending adding this language into the regulations at this time.
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