California Integrated Waste Management Board

Board Meeting
May 27, 1999
AGENDA ITEM 18
 ITEM:

Consideration Of Adoption Of The Proposed Regulations For Unreliable Contractors, Subcontractors, Borrowers, And Grantees; Or, Approval To Notice An Additional 15-Day Comment Period

I.
SUMMARY 
The Board has the authority under existing law to not enter into contracts, subcontracts, grants or loans with unreliable persons or entities.  Subsequent to a 45-day comment period, proposed regulations to provide a procedure that clarifies the grounds, timing and process to act under this authority were considered by the Board at its March 23, 1999 meeting.  Based on direction provided at that meeting, a revised version of the proposed regulations was noticed for a 15-day comment period that ended on May 10, 1999. This item will summarize new comments received and provide recommendations for further Board action.

II. PREVIOUS BOARD ACTION 

At its March 23, 1999 meeting, the Board considered comments received on the proposed regulations, directed staff to make specified changes and to notice the regulations for an additional 15-day comment period.

On June 24, 1998, the Board approved the commencement of a formal rulemaking for new proposed regulations for Unreliable Contractors, Subcontractors, Borrowers, and Grantees.

On November 19, 1997, the Board adopted the Unreliable Contractor Policy (“Policy”), which set forth a procedure by which the Board could refuse to enter into agreements with unreliable contractors, subcontractors, grantees and borrowers. Subsequently, staff was directed to put the Policy into regulations.

III. OPTIONS FOR THE BOARD 

1. Adopt the proposed regulations without any substantive changes.

2.
Make substantive revisions to the proposed regulations and notice the revisions for an additional 15-day comment period.

IV.
STAFF RECOMMENDATION
Staff Recommend Option 1.

V.
ANALYSIS 
Revisions To The Originally Proposed Regulations

At its March 23, 1999 meeting, the Board directed the staff to make a variety of changes to the proposed regulations and circulate them for an additional 15-day comment period. Following is a summary of changes made to the regulations. The designation in brackets "previously proposed" indicates a staff proposed change from the March 23, 1999 agenda item.  The designation in brackets "per Board direction" indicates a change directed by the Board at that meeting. These changes appear in Attachment 2 in underline/strikeout format.

1. Section 17050, introduction - added clarifying language about process [previously proposed]

2. Section 17050(a) - revised to delete reference to investigations [per Board direction]

3. Section 17050(b) - revised to require a civil filing by attorney general [per Board direction]

4. Section 17050(h) - revised language to match Public Contract Code section 10285.1 [per Board direction]

5. Section 17050(i) - deleted [per Board direction]

6. Section 17050(j)[formerly] - revised to limit other lists to those of other Federal or State Agencies, becomes new subsection (i) [per Board direction]

7. Section 17050(k) - deleted [per Board direction]

8. Section 17050(j),(k),(l),(m) and (n) - new sections added to cover specific situations no longer addressed with the deletion of subsection(i). While these specific issues were not discussed expressly at the Board meeting - the direction on deleting subsection(i) related to it's broad nature and its potential reach to "minor" violations- these new proposed subsections are specific to situations which appear to be material and significant. Staff is recommending that they be added since they would otherwise not be covered by the regulations. [newly proposed]

9. Section 17050 (o) - language moved from 17051(a) and (b) [previously proposed]

10. Section 17051(b) and (c) - revised to allow an exception where the grant is a block grant and where the contract, grant, or loan is for the purpose of resolving the chronic violation. This language had been in subsection (i) which is now deleted. It was moved here instead of subsection (g)  because the Block Grant exception would apply for any of the grounds listed, and the other exception wouldn't keep the entity off of the list, it would just be an exception to the prohibition for a particular contract, grant, or loan. [per Board direction]

11. Section 17051(a) and (b) [previous version] - moved to section 17050 [previously proposed]

12. Section 17054 revised to add mitigating factors (as opposed to examples) and tighten time limit. [per Board direction]

13. Section 17055 and 17056 - changed 15 day time period to appeal to 30 days [per Board direction]

14. Section 17057(j) and (k) - deleted because these limited the Board's discretion in reviewing the Executive Director's finding.  Mitigating factors are not repeated here because the Board would be considering the ones listed earlier (in section 17054) since they were to be considered by the Executive Director in making the finding that has been appealed. [per Board direction]

15. Section 17059 - added language to clarify effect on existing contracts, grants and loans. [previously proposed]

16. Section 17060 - revised to eliminate portions relating to any violation of state minimum standards and revised to mirror language in Public Contracts Code section 10285.1. [per Board direction]

17. Section 17061 - deleted section on confidentiality because will only apply in limited circumstances and already made applicable through statutory exemptions for trade secrets. Leaving this section in gives the impression that there may be additional limitations. [per Board direction]

18. Section 17062 - Revised to reflect the statement of reasons and to clarify that this section is not resulting in double-jeopardy, but is simply allowing the Board to pursue additional redress. [per Board direction]

Comments Received During The 15-day Comment Period

Two written comments were received during the 15-day comment period.  (One verbal comment was also received). All of these comments concerned portions of Section 17050 (located on the first three pages of Attachment 2).

· The first comment related to Section 17050(h) which currently reads as follows:

(h) The person, or any partner, member, officer, director, responsible managing officer, or responsible managing employee of an entity has been convicted by a court of competent jurisdiction of any charge of fraud, bribery, collusion, conspiracy, or any act in violation of any state or federal antitrust law in connection with the bidding upon, award of, or performance Conviction of a misdemeanor or felony, where there is a finding based on substantial evidence, that the crime interfered with the under any board contract, subcontract, grant or loan; or

The commentor recommended that the grounds for placement of the Unreliable List in section 17050(h) should also include:

"…where said conditioned financial agreement was employed either inadvertently or by design, in effect and/or in addition as an unfair business practice, to advance said defined code of misconduct, or as a component in that which constituted and/or contributed to similar stated illegal activity defined by Section 17050. (h)  in the claims for initiating or continuing operation and/or performance in false claim operation of potential or permitted facility or portion of said there of, and/or of overall permittable activity by nature that is subject under the scope of CIWMB regulatory authority."

Staff is not recommending a revision based upon this comment. To the extent that it would cover inadvertent acts, it does not appear to be appropriate. This subsection was revised to reflect Public Contract Code section 10285.1 which does not cover inadvertent acts. To the extent that the commentor's proposed language would cover illegal activity related to CIWMB regulatory authority, it appears to already be encompassed in other portions of Section 17050.

· The second comment related to section 17050(j) which currently reads as follows:

(j) The person or entity has violated an Order issued in accordance with section 18304; or,

The commentor suggested that Section 17050(j) be clarified to indicate that there would need to be some sort of judicial determination that an Order had been violated.  

Staff is not recommending a revision based upon this comment.  Implicit in this subsection and all of those related to unlawful activity at sites (subsections (j) through (n)) is the requirement that some form of final determination must have been made.  For example, if a person or entity is in the process of appealing the enforcement of an Order, either administratively or judicially, a finding could not be made that there had been a "violation of an Order" until the appeal process was either exhausted or waived.  

· The third comment was not in writing, but has been included here because it did reveal relevant grammatical revisions that staff is recommending to Section 17050(o). These changes do not alter the substance of the regulation and may be made without the need for an additional 15-day comment period.  These proposed grammatical changes appear in Attachment 2 on pages 2and 3 in double underline and strikeout within brackets - {}.

VI. ATTACHMENTS

1. Resolution  1999-06

2. Text of Proposed Regulations 
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