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The purpose of this staff report is to discuss current regulation of aggregate and open mine pit reclamation in California, as it relates to the Construction and Demolition/Inert Debris regulations.  Depending on its location and site-specific conditions, a mine reclamation site may be subject to oversight by federal, state and local regulatory agencies such as the Bureau of Land Management (BLM), the California Department of Conservation (DOC), the California Regional Water Quality Control Board (RWQCB), the Local Enforcement Agency (LEA), and county public works departments.  In addition, there are a number of proposed bills that may affect how mine reclamation sites are regulated in the future.  

This report will briefly discuss the following issues as they pertain to mine reclamation sites:

· Regulatory authority over mine sites in California

· Main San Gabriel Basin Watermaster issues

· Survey of some mine reclamation sites, including types of waste allowed and tip fees

· Past definitions of “beneficial reuse”

· Implications of pending legislation

REGULATORY AUTHORITY

Federal Government

In California, mining operations on federally-owned lands are governed by the requirements of the 1872 Mining Law, the National Environmental Protection Act of 1969 (NEPA), and a 1992 Memorandum of Understanding (MOU) signed by the California Department of Conservation (DOC), the State Mining and Geology Board (SMGB), the Bureau of Land Management (BLM) and the United States Forest Service (USFS).  The purpose of this agreement is to coordinate federal, state and local regulatory activities for environmental protection on mined lands.  In addition to being an agreement to deal with Surface Mining and Reclamation Act (SMARA) issues, the MOU also recognizes the counties as lead agency.  The MOU is currently being updated to include the National Park Service.  

California Department of Conservation

State Mining and Geology Board (SMGB) – The nine member SMGB represents the state’s interest in the development, utilization, and conservation of mineral resources and the reclamation of mined lands.  It is required to establish and maintain surface mining and reclamation policies.  

Office of Mine Reclamation - The Surface Mining and Reclamation Act (or SMARA) became effective in January 1976.  This statute and its accompanying regulations were adopted to prevent or minimize adverse environmental impacts from surface mining and to ensure that reclamation of mined lands will make these lands reusable for other purposes.  Significantly, SMARA does not consider the issue of importation of waste unless it is mining waste moved from one mine site to another.  Lead agencies (usually the city or county) are designated as the local implementation arm for SMARA. 

The Department of Conservation, through its Office of Mine Reclamation (OMR), oversees the application of SMARA.  This office provides technical assistance and review of local government mining ordinances, technical assistance and review of financial assurances, limited inspection of mining operations where complaints are made, and technical review of mine reclamation plans.  

Under SMARA, mining operators are required to file an annual report with the OMR, pay an annual reporting fee (not to exceed $2,000), and submit a reclamation plan for approval.  In addition, each surface mining operation must maintain financial assurance until reclamation is complete.  The amount of financial assurance varies widely from one site to another as there are no requirements or guidelines for determining how much must be posted.  There is also no requirement to periodically review or revise the reclamation plans to account for subsequent changes such as adjacent land uses, methods of reclamation, or changes in the law.  The reclaimed use of the mine does not need to be established in the lead agency's specific and general plans.  However, new mining operations are subject to the local land use process, and the lead agency must adopt an SMGB-approved "mining permit ordinance".  

SMARA does not currently require the operator to monitor the effects of mining and reclamation on the environment (e.g., air, water, soil, surrounding area, backfill, geologic conditions, slope stability and similar environmental conditions), nor does it define what constitutes a reusable reclaimed condition.  Instead, it is the operator who defines the projected end use, which may or may not involve the backfilling of a pit.  Where backfill is specified, SMARA does not have provisions that govern the types of material (or waste) to be used.  The operator is directed to other local agencies or the Regional Water Quality Control Boards for a determination of what is allowed as backfill, however, there is no subsequent review to see if the appropriate actions were taken.    

The lead agency must conduct annual inspections, although SMARA does not require that the inspections be done by a person with any particular qualifications.  Mine sites under one acre or that ceased operations prior to January 1976 are not subject to the requirements of SMARA.

Regional Water Quality Control Boards
The Regional Water Quality Control Boards (RWQCBs) are directly responsible for regulating water quality within their respective watershed regions (Water Code section 13200, et. seq.).  The RWQCBs adopt Regional Water Quality Control Plans (Basin Plans) that are consistent with the State Water Board's regulations and policies, and that take effect following approval by the State Water Board.  The Basin Plans set out beneficial uses of ground and surface waters within the region and establish water quality objectives needed to maintain Policies for Water Quality Control adopted by the State Water Board.  RWQCBs issue Waste Discharge Requirements (WDRs) for individual discharges of waste that could affect the quality of the waters of the state, including discharges of solid waste to land.

RWQCB staff prepare WDRs, conduct periodic inspections of facilities at which discharges occur, review self-monitoring reports, prepare enforcement orders in the event of violations, and require corrective action when discharges pollute, or threaten to pollute, waters of the state.

The RWQCBs do not regulate mine sites per se, but do regulate individual mining waste piles or units.  With respect to inert waste, Title 27, California Code of Regulations (CCR), section 20230 defines it as "that subset of solid waste that does not contain hazardous waste or soluble pollutants at concentrations in excess of applicable water quality objectives, and does not contain significant quantities of decomposable waste."  Inert wastes may be discharged at unclassified waste management units and may or may not be issued WDRs.  In practice, the RWQCBs allow a broad interpretation of the term "inert", and have included such materials as plastic, treated auto shredder fluff, tires, asbestos, and up to 10% non-inert material. 

California Integrated Waste Management Board 

The CIWMB has broad authority over the handling of non-hazardous solid waste, but as a general rule cannot regulate this waste where other state or local entities have jurisdiction.  An interpretation of CIWMB's authority over the specific waste stream of construction/demolition and inert debris was outlined in a November 1997 agenda item, immediately prior to initiating the Construction and Demolition/Inert Debris rulemaking effort.  In considering that item and the specific topic of mine reclamation sites, the Board indicated that it would not generally regulate the use of construction and demolition or inert debris for mine reclamation sites where such use constituted recycling, but that this was not a definitive statement as to how these types of sites would be regulated.  The Board further directed staff to seek additional input regarding this issue during the development of the regulations.   

In discussions with staff from the Department of Conservation (DOC) regarding regulation of mine reclamation sites, it was agreed that some regulation of the content of any backfill is necessary to ensure the material is totally inert, because SMARA does not regulate it.  The RWQCBs do regulate the type of backfill, but only for the purposes of water quality, thus their broad interpretation of what constitutes "inert" waste could allow use of wastes for backfill that may be unacceptable to the CIWMB for other health and safety reasons.

Because of legislation enacted in 1993 to remove regulatory overlap among the various governmental entities that oversee handling of solid waste, the CIWMB does not have authority to regulate where other entities have established requirements.  However, since there appear to be some unregulated areas (rather than an overlap in regulation) of mine reclamation sites, the CIWMB would have authority to establish regulatory oversight where this lack of regulation occurs.

MAIN SAN GABRIEL BASIN WATERMASTER
The Main San Gabriel Basin Watermaster is a governing body created to administer water rights and manage groundwater resources within the Main San Gabriel Basin.  The Watermaster issues permits for well drilling and construction of groundwater treatment plants.  In addition, Watermaster engineers make monthly visual inspections of landfills within the Basin and report violations to the RWQCB. 

A SURVEY OF SOME MINE RECLAMATION SITES

Background

The types of mine project that would be most affected by the regulation of  C&D/inert debris are clay pits, sand and gravel pits, and gypsum mines.  Unlike other types of mining operations that retain large quantities of overburden material and can be reclaimed more easily, these operations generally leave behind large open pits, often hundreds of feet in depth.  More often than not, they have not been backfilled after mining operations cease because of the great expense involved in transporting material to the site.  There is also a scarcity of clean, inert material.  Some expended mine pits were described by the operator as ideal sites for a landfill. 

Although there are numerous sand and gravel deposits within California, not all produce material suitable for construction purposes.  Indeed, some aggregates contain chemically reactive substances that can cause premature deterioration of concrete structures.  Others may contain a significant portion of silt or clay.  As a result of these natural characteristics, certain mining districts have been favored over others.  

According to a California Division of Mines and Geology report, the San Gabriel alluvial fan produces high quality aggregate and is the largest supplier of sand and gravel to the Los Angeles metropolitan area.  It reportedly is used "to set the engineering standards for aggregate and concrete used in large projects within this competitive market area".  Aggregate resources within the San Gabriel Fan Mining District occur to depths over 600 feet, however, permitted mining depths have generally been constrained by shallow groundwater.  Within most of the Irwindale area, groundwater is encountered from 50 to 150 feet below ground surface.  In some cases, the sand and gravel pits have been mined to below this depth.  A number of them contain standing water, increasing the likelihood of polluting groundwater resources.

Site Survey

As directed by the Board, staff surveyed a few sites in order to gain some insight as to how they operate.

The 1997 Waste Discharge Requirements for the Peck Road Gravel Pit (aka SLS & N, Inc. or Liveoak Landfill) in Irwindale allows discharge of up to 800 cubic yards per day of the following: Uncontaminated soil, broken concrete, brick, glass and ceramics, inert plastics, broken asphalt (provided not in contact with water), shredded tires (provided not in contact with water), and inert aggregate mining wastes.  The proposed end use is "open pit excavation which is readily adaptable for a landfill". 

The CalMat Upland Inert Disposal site includes a 37-acre area that was backfilled with broken concrete, asphalt paving, small rocks and soil from construction excavations.  Of that area, approximately 22 acres is certified compacted fill placed under the supervision of a geotechnical engineering firm so that the site could be used for the construction of a regional commercial shopping complex.  The remaining acreage is non-certified fill consisting of oversized concrete, asphalt, and boulders for non-structural support uses such as parking areas.     

Minimal data was found on Chandler’s Sand and Gravel (Mine ID# 19-0024).  The site is exempt from the SMARA reporting requirements and does not have a SWFP.  A previous LEA determined this site was exempt from the requirement for Solid Waste Facility Permit, although no formal exemption process was followed.  The WDRs allow inert waste including asphalt paving fragments, glass, plaster, bricks, tires, steel mill slag, and inert plastics.

The H. M. Holloway site is part of a large gypsum mine in Kern County.  Because of the site's unique geologic and hydrogeologic characteristics (gypsum is a hydrous calcium sulfate), the waste discharge requirements ( WDRs) allow discharge of sulfur, lime cake, fly ash, shredded tires, shredded plastic, and auto shredder fluff (treated to reduce the mobility of its constituents) in addition to inert wastes.   

Types of Waste Accepted at Mine Reclamation Sites

As stated earlier, the Regional Boards may or may not elect to issue WDRs for inert landfills.  Inert landfills in the Irwindale area have WDRs issued by the Los Angeles Regional Water Quality Control Board.  Generally speaking, there is no specific depth of groundwater separation required; however, asphalt and shredded tires may not be placed in standing water or within five feet of groundwater.  

As to what constitutes "inert waste", Regional Board staff rely on the Title 27 definition cited earlier and a 1991 Regional Board guidance document on waste types acceptable at Class III landfills.  A list of inert wastes found in the Regional Board guidance document includes "earth, rock (provided the earth and/or rock materials are not from a chemical spill, leaking underground tank or similar excavation/cleanup), concrete rubble, and asphalt paving fragments (provided the pavement had been in place for at least two rainy seasons; not fresh asphalt), vehicle tires, industrial wastes such as clay products from brick and pipe manufacturing, glass, and inert slags (provided the wastes are blemishes, seconds or rejects of similar product manufacturing and were never used or came into contact with chemical processing), inert tailings, inert rubber scrap and inert plastics."  

In practice, if a waste is non-water soluble and non-decomposable, and is neither a hazardous waste nor a designated waste, then it is an inert waste.  As noted earlier, the RWQCBs have interpreted this to include plastic, treated auto shredder fluff, tires, asbestos, and up to 10% non-inert material.  Waste management units containing only inert waste are considered unclassified landfills, for which there are no liner requirements.

Tip Fees

Of the mine reclamation sites surveyed, tip fees for inert wastes ranged from as low as $2.00 to $3.50 per ton, to $16.00 to $29.00 per ton.  The higher fees are imposed on inert wastes that were considered non-recyclable.

PAST DEFINITIONS OF "BENEFICIAL REUSE"

The concept of “beneficial reuse” has been directly associated with the definition for recycling, pursuant to Public Resources Code (PRC) section 40180.  In that section, “recycling” is defined as "the process of collecting, sorting, cleansing, treating, and reconstituting materials that would otherwise become solid waste, and returning them to the economic mainstream in the form of raw material for new, reused, or reconstituted products which meet the quality standards necessary to be used in the marketplace."  Recycling does not include transformation.  PRC section 40200(b)(2) excludes from the Board's regulation those facilities "whose principal function is to receive, store, convert, or otherwise process wastes which have already been separated for reuse and are not intended for disposal."  The Board has consistently interpreted these sections to mean that it does not have jurisdiction over recycling activities or activities that constitute beneficial reuse.

Beneficial reuse is also referenced in PRC 41781.3(a), wherein alternative daily cover and other beneficial reuses of waste-derived materials in the construction and operation of a solid waste landfill (i.e., construction fills, road base, wet weather operation pads and access roads), is defined as diversion through recycling.  Using shredded tires, sewage and water treatment sludge, contaminated soils, stabilized waste materials (e.g., ash), and construction and demolition wastes, for specific, approved purposes at landfills or disposal sites can meet the required needs while also providing an economical and more sensible alternative to the use of virgin materials.  

The use of waste-derived material as a soil amendment may also constitute beneficial reuse, provided the material’s specific characteristics meet the soil’s agronomic needs, and need not be limited for use at landfills or disposal sites.  Waste types approved for application to land include processed green material, wood waste, and compost materials.  In addition, the EPA has adopted guidelines for using sewage sludge as a soil amendment.

The draft C&D/Inert Debris regulations propose as beneficial reuse such activities as erosion and flood control, road and bridge construction, irrigation canal maintenance and repair, and other similar activities where governed by an approved road construction plan or other construction plan.  Such applications are readily comparable to the use of construction and demolition debris as alternative daily cover, which is not subject to the IWM fee.  It should be noted that recycled concrete tends to be of lower quality than virgin material, so currently its use is most often limited to the production of base material (the gravel or crushed rock which underlies the surface course of a street or highway).  Asphalt paving may be recycled by adding it in small quantities to new mixes of asphalt concrete.    

Generally speaking, the use of construction and demolition or inert debris as backfill at mine reclamation sites should not be interpreted as "beneficial reuse".  The debris would not be used to make a product, as it would in a manufacturing operation or in road construction.  Further, the argument that the land or the debris is being "recycled" because the former mine site is being prepared for land use such as a golf course, park or open space is unpersuasive, since that activity would be indistinguishable from post-closure land use at an MSW landfill.  Finally, the backfilling of mine reclamation sites may take 20 to 30 years or more, similar to the life span of many landfills.  Under these circumstances, backfilling of a mine reclamation site is more akin to "disposal" than "beneficial reuse."

IMPLICATIONS OF PENDING LEGISLATION
At the time of this writing, there have been a number of proposed bills that would affect mine reclamation and the authority of the CIWMB over it.  AB 219 (Gallegos) and SB 244 (Solis) are two proposed mining bills sponsored by the City of Irwindale in Los Angeles County.  More than 50 percent of Irwindale's land area is devoted to quarry operations.  The City is pursuing efforts to encourage the transition of existing land use dominated by mining uses to commercial uses, with the associated tax revenues.  

As originally proposed, AB 219 would exclude from the definition of “solid waste disposal” (PRC section 40192) the disposal of inert solid waste on property where surface mining operations, as defined,  are or have been previously conducted, if the disposal is carried out in accordance with an approved reclamation plan.  It would also exclude from the definition of “solid waste landfill” (PRC section 40195.1) the disposal of inert solid waste at the location of an existing or former surface mining operation, as defined,  where the disposal is carried out pursuant to an approved reclamation plan.  Existing PRC section 2733 provides the definition of reclamation as, “the combined process of land treatment that minimizes water degradation, air pollution, damage to aquatic or wildlife habitat, flooding, erosion, and other adverse effects incidental to underground mines, so that mined lands are reclaimed to a usable condition which is readily adaptable for alternate land uses and create no danger to public health or safety.  The process may extend to affected lands surrounding mined lands, and may require backfilling, grading, resoiling, revegetation, soil compaction, stabilization, or other measures.”   

SB 244, as originally proposed, is nearly identical to AB 219.  At the time of this writing, the opponents and proponents of the bills have agreed to work on revisions and take up the bills again at the end of 1999.  Recently, CIWMB staff met with City of Irwindale staff and requested the opportunity to provide input as these bills are rewritten.  Of major concern to CIWMB staff is the potential interpretation of “inert solid waste”, since neither bill provides a definition.  If the CIWMB is precluded from regulating disposal activities at these sites, it is likely that the determination of whether a waste is inert would be made solely by the RWQCB.  As noted earlier, Title 27 section 20230 provides a regulatory definition of “inert waste” which is much broader than what has been proposed in the CIWMB's C&D/Inert Debris regulations. 

SUMMARY
In assessing the current amount and type of regulation at mine reclamation sites, it is apparent that there are a number of unregulated areas rather than an overlap of regulatory authority.  These include review of mine reclamation plans that incorporate backfilling activities, oversight to provide assurance of what types of waste are used as backfill, and requirements for adequate, site-specific financial assurances.  The proposed construction and demolition/inert debris regulations were developed to address these unregulated areas. 
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