California Integrated Waste Management Board

Board Meeting
October 20, 1999
AGENDA ITEM 10
 ITEM:

Consideration Of Staff Recommendation To Correct The Base Year For The Previously Approved Source Reduction And Recycling Element; Consideration Of Staff Recommendation On The Biennial Review Findings For The Source Reduction And Recycling Element; And Consideration Of Adoption Of A Compliance Order Relative To The Biennial Review Findings, For The City Of Fontana, San Bernardino County

I.
SUMMARY
Public Resources Code (PRC) Section 41825 requires the California Integrated Waste Management Board (Board) to review each City, County, and Regional Agency's (jurisdiction) Source Reduction and Recycling Element (SRRE) at least once every two years.  This Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE-selected programs to meet the diversion requirement.  As a result of this Biennial Review, the Board may either: find the jurisdiction has implemented programs and achieved the diversion requirements; or, initiate a compliance process for jurisdictions failing to implement the SRRE and/or failing to achieve the diversion requirement.

An order of compliance contains a time schedule, which is intended to focus the jurisdiction's efforts on a plan of action to implement the SRRE and/or achieve the diversion requirement.  Jurisdictions failing to meet the provisions of the compliance order may be subject to fines of up to $10,000 per day.  PRC Section 41850 provides a number of factors for the Board to consider in whether or not to impose any penalties, and the amount of those penalties, once a jurisdiction has been subjected to the compliance order.  This statute specifies, in part, that one of those factors shall be:

The extent to which a city, county, or regional agency has made “good faith efforts” to implement its source reduction and recycling element or household hazardous waste element…  “Good faith efforts” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its source reduction and recycling element or household hazardous waste element, or alternative programs or activities that achieve the same or similar results.  In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy, adopted on April 25, 1995, or as subsequently amended.

The Board's Biennial Review Process, adopted in October 1997, provided direction to staff to use this good faith effort criteria in evaluating implementation.

Summary of Staff Findings:

The City of Fontana has implemented a significant number of its SRRE-selected programs.   Additionally, the City of Fontana has implemented several alternative programs including use of mulching mowers by the City Parks Department, special collection events, a self-haul green waste program, wood waste recycling, and concrete/asphalt recycling.

Base Year Correction

The City of Fontana has requested a correction in their 1990 base-year disposal amount.  In March 1997, the Board approved methods for jurisdictions to use for improving the accuracy of their base-year generation data.  The City of Fontana has requested to make two separate corrections to their base year of 1990: first, a correction of the City's franchise’s (Fontana Rubbish Collectors, Inc.) disposal tonnage; and second, a correction of the self-haul disposal tonnage, based on an acceptable self-haul ratio method identified in the Board's March 1997 Agenda Item #32 (method F-2d).

The City of Fontana has also requested to make corrections to their 1995 and 1996 reporting year disposal tonnage.  Each entity whose waste was identified as not belonging to the City of Fontana was given a form letter to complete and return to the City of Fontana, correcting the jurisdiction-of-origin reporting error.  These letters were attached to the 1995 and 1996 Annual Reports submitted.

The calculations for the correction to their self-haul disposal tonnage are based on their corrected 1995 reporting year disposal tonnage, rather than tonnage information from the Board's Disposal Reporting System.  Without the reporting year correction being made first, the resulting calculations for the self-haul ratio correction would be significantly different.  However, even with approval of the base-year and reporting year corrections, the diversion requirement of 25 percent will not have not been attained for 1995 (15 percent for 1995), but will have been attained for 1996 (29 percent).

Biennial Review

Staff conducted a biennial review of the City of Fontana’s SRRE in accordance with the process described in the October 1997, Board-approved Biennial Review Process.  The City of Fontana is successfully implementing its SRRE programs.  A complete listing of the programs implemented is provided in Attachment 1 of this agenda item.

With the base year and reporting year corrected as requested, the City's diversion rate would be 15 percent for 1995, which is below the 25 percent diversion requirement.  However, the City's diversion rate would be 29 percent for 1996, exceeding the 25 percent diversion requirement.  Staff review indicates that although the jurisdiction is below the 25 percent diversion requirement for 1995, they are making a good faith effort to implement diversion programs.  For this reason, staff is recommending approval of the Biennial Review findings for these jurisdictions.

If disapproved, the Board could take action to issue a Compliance Order directing the City of Fontana to take additional action(s) to address corrections that are needed to comply with the requirements of AB 939.

II.
PREVIOUS BOARD ACTION
On May 28, 1997, the Board voted to approve the final SRRE for the City.  At the time of approval, the diversion projections were consistent with the 25 percent goal for 1995 and the 50 percent goal for 2000.

III. OPTIONS FOR THE BOARD

1. Approve the City of Fontana’s base-year and reporting year corrections and accept the Biennial Review findings, or

2. Find that the City of Fontana is not adequately implementing its SRRE and approve the attached order of compliance as written, or

3.
Find that the City of Fontana is not adequately implementing its SRRE and approve the attached order of compliance with alternate or additional conditions.

IV. STAFF RECOMMENDATION

Board Staff has determined that the methods used to correct the base year and reporting year disposal amounts have been adequately documented and are consistent with previous Board standards for accuracy.  Therefore, staff recommends that the request to make corrections to the 1990 base year and 1995 and 1996 reporting year disposal amounts be approved, and the Biennial Review findings be accepted.

V.
ANALYSIS
Background

The City of Fontana is an urban community with a mixture of residential, commercial, industrial and open-space land use, with a population of approximately 100,000.  The residential sector contributes 67 percent of the City's waste, while the non-residential sector (i.e., commercial and industrial), contributes 33 percent.

Base Year Correction

The City of Fontana has requested corrections to their base year.  After Disposal Reporting began, the City of Fontana found that the 1995 disposal amount was significantly greater than the 1995 disposal projections in the SRRE and the 1995 estimated generation amount.  This was an indication that the base-year generation amount may have been inaccurate.  In March 1997, the Board approved methods for jurisdictions to use for improving the accuracy of their base-year generation data.  One of the approved methods includes a correction of self-haul disposal tonnage, based on a self-haul ratio method described in the Board's March 1997 Agenda Item #32.

In the City's SRRE, a table titled "Private Hauler Solid Waste Disposal Estimates" shows 69,872 tons of disposal for Fontana Rubbish Collectors, Inc.  The City proposes to replace the data with information based on Burrtec Waste Industries, Inc., 1990 weight tickets and billing records.  Fontana Rubbish Collectors, Inc., is an affiliated company of Burrtec Waste Industries, Inc.  The new base year disposal tonnage for the franchise hauler would be 85,581 tons, an increase of 15,709 tons.

The City is also proposing to correct their base-year self-haul disposal tonnage.  The City believes self-haul disposal tonnage is understated for 1990. Using the corrected franchise hauler disposal tonnage for 1990 (described above), and corrected 1995 total disposal tons from the City's 1995 Annual Report (described below), the calculation is as follows:

85,581 (corrected 1990 franchise hauler tons)                   84,030 (1995 franchise hauler tons)
------------------------------------------------     =     -----------------------------------------------

        X  (1990 total disposal tons)


     127,952  (corrected 1995 total disposal tons)
X    =   130,315   (1990 total tons)

The corrected base year self-haul disposal tons (i.e., 44,734) would therefore increase by 27,819 tons (from the original base year self-haul amount).

Base Year Analysis

City of Fontana
Base Year




Dis.
Div.
Gen.

Prior Board

Approved Tons
86,787


8,777


95,564

Updated Tons 
130,315


8,777


139,092

Board-Approved

Diversion rate

(1990 Base Year)

9%


Updated
1990 Diversion rate

6%


Reporting Year Correction

The City of Fontana has also requested to make corrections to their 1995 and 1996 reporting year disposal tonnage, by deducting 43,986 tons in 1995 and 51,946 tons in 1996.  Each entity who was listed on a Quarterly Solid Waste Disposal Report as having disposed of waste originating from the City of Fontana and whose waste was identified as not belonging to the City of Fontana, was contacted through a telephone conference or by mail, notifying them of jurisdiction-of-origin reporting errors.  Each customer was then given a form letter to complete and return to the City of Fontana correcting the jurisdiction-of-origin reporting error.  These letters were attached to the 1995 and 1996 Annual Reports submitted.  The City has also provided documentation verifying how the correct jurisdiction-of-origin was identified.  In addition, the disposal-reporting problem has since been corrected.

The City of Fontana considers the corrected base year and reporting years to be more accurate.  Attachment 2 is the affidavit submitted by the jurisdiction, which provides additional details to support the requested base-year corrections.  Board staff has determined that the request has been adequately documented.

Program Implementation

The City of Fontana has implemented a large majority of the programs listed in the SRRE.  The only programs not implemented as listed in the SRRE are backyard composting, a requirement for businesses to report source reduction activities, and submission of a recycling market development zone proposal.

Most of the diversion for the City of Fontana is focused around industrial inerts used in land reclamation.  In addition, the City of Fontana has a procurement program, residential curbside program, commercial recycling program, greenwaste collection and drop-off programs, a special waste drop-off program and a full range of public education programs.

25 Percent Diversion Requirement:

Public Resources Code Section 41780(a)(1) and (2) requires jurisdictions to implement diversion programs to reach 25 percent diversion by 1995 and 50 percent diversion by the year 2000.  If the base-year and reporting year corrections are approved, the goal of 25% will not have been achieved for 1995 (15 percent), but will have been achieved by 1996 (29 percent).  The City believes that a materials recovery facility that went online in 1996 is the primary reason for the increase in their 1996 diversion rate.  However, if the base-year correction is not approved, Board staff analysis of the City’s diversion rates for 1995 and 1996 yielded minus 67 percent and minus 52 percent, respectively.  The Board could issue the attached compliance order, described below, which includes a mechanism to develop an acceptable base-year correction.

Good Faith Effort:

Even if a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE.  Good faith effort is defined as meaning "all reasonable and feasible efforts".  With the current available information, Board staff has determined that the City of Concord has made a “good faith effort’ to implement its SRRE in 1995-1996.

Compliance Order:

The Compliance Order (Attachment 3) includes the following conditions and implementation schedule:

1.
Work with Outreach Staff of the Office of Local Assistance (OLA) to determine which one of the following methods would be most appropriate to address the deficiency identified above by November 29, 1999.  Subsequently, Board staff will provide an update by January 18, 2000 of the method selected to the Board:

· Develop a new waste generation study, based on 1998 data or other available data, with the intent of establishing a new, more accurate base year;

· Use an alternative Board-approved method for correcting base-year inaccuracies;

· Make corrections to reporting year data;

· Use diversion reporting (waste generation) every year instead of the Board’s standard adjustment method; or

· Form a regional agency.

Complete whichever method is chosen and submit the results by May 3, 2000.

2. Document progress in implementing selected programs and meeting the 1995 diversion requirement of 25 percent, as well as demonstrating progress in meeting the 50 percent diversion requirement in 2000.  A status update shall be submitted to the Board by March 1, 2000 and a final report shall be submitted by May 3, 2000.

3.
If the City of Fontana does not achieve 25 percent by implementing the selected method in accordance with section 3.1, of the Compliance Order, then the jurisdiction shall work with OLA staff to determine gaps in program areas and make recommendations on improving, expanding, or implementing new diversion programs.  OLA staff will conduct a needs assessment meeting with the jurisdiction and outline the scope of a local assistance plan the jurisdiction will agree to implement to achieve compliance with this order by May 3, 2000.

Compliance Determination and Penalties:

The compliance order requires the Board to hold a public hearing following the term of the compliance schedule after May 3, 2000 to determine whether or not the City of Fontana has complied with all of the conditions of the compliance order.  Board staff will use the status updates to monitor the City of Fontana’s progress in complying with the conditions and schedule of the compliance order.  The compliance order specifies that failure by the City of Fontana to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the City of Fontana complies with the compliance order ahead of schedule.

VI. ATTACHMENTS

1. Program Summary

2. Base Year Modification Request Certification

3. Compliance Order for the City of Fontana

4. Resolution Number 1999-507

VII. CONTACTS

Keir Furey

255-2375
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