California Integrated Waste Management Board

Board Meeting
October 20, 1999
AGENDA ITEM 19
 ITEM:

Consideration Of Staff Recommendation On The Biennial Review Findings For The Source Reduction And Recycling Element; And Consideration Of Adoption Of A Compliance Order Relative To The Biennial Review Findings, For The City Of Mammoth Lakes

I.
SUMMARY
Public Resources Code (PRC) Section 41825 requires the California Integrated Waste Management Board (Board) to review each City, County, and Regional Agency's (jurisdiction) Source Reduction and Recycling Element (SRRE) at least once every two years.  This Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE selected programs to meet the diversion requirement.  As a result of this Biennial Review, the Board may either: find the jurisdiction has implemented programs and achieved the diversion requirements; or, initiate a compliance process for jurisdictions failing to implement the SRRE and/or failing to achieve the diversion requirement.

An order of compliance contains a time schedule, which is intended to focus the jurisdiction's efforts on a plan of action to implement the SRRE and/or achieve the diversion requirement.  Jurisdictions failing to meet the provisions of the compliance order may be subject to fines of up to $10,000 per day.  PRC Section 41850 provides a number of factors for the Board to consider in whether or not to impose any penalties, and the amount of those penalties, once a jurisdiction has been subjected to the compliance order.  This statute specifies, in part, that one of those factors shall be:

The extent to which a city, county, or regional agency has made “good faith efforts” to implement its source reduction and recycling element or household hazardous waste element…  “Good faith efforts” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its source reduction and recycling element or household hazardous waste element, or alternative programs or activities that achieve the same or similar results.  In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy, adopted on April 25, 1995, or as subsequently amended.

The Board's Biennial Review Process, adopted in October 1997, provided direction to staff to use this good faith effort criteria in evaluating implementation.

Summary of Staff Findings:

The City of Mammoth Lakes has implemented a significant number of its SRRE-selected programs.  Additionally, the City of Mammoth Lakes has implemented several alternative programs including a concrete/asphalt recycling program and a zoning ordinance for recycling space in new developments.

According to data in the Annual Reports, the City of Mammoth Lakes is above their reduced diversion requirement of 15.2 percent for both 1995 and 1996.  Board staff analysis of the City of Mammoth Lakes’ diversion rates for 1995 and 1996 yielded 77 percent and 36 percent, respectively.  The majority of the SRRE selected programs are being implemented; however, the jurisdiction's high diversion rates are not supported by its level of program implementation.  Board staff believes that the jurisdiction’s base year or disposal reporting may be inaccurate and that the current diversion numbers are too high.

With the current available information, Board staff is unable to determine that the City of Mammoth Lakes has made a “good faith effort” to implement its SRRE in 1995-1996.

Board staff believes that a Compliance Order containing conditions to help the City of Mammoth Lakes correct its diversion measurement is warranted.

II.
PREVIOUS BOARD ACTION
No previous Board action taken on this issue.

III. OPTIONS FOR THE BOARD

1. Find that the City of Mammoth Lakes is adequately implementing, or has made a good faith effort to implement its SRRE.

2. Find that the City of Mammoth Lakes is not adequately implementing its SRRE and approve the attached compliance order as written.

3. Find that the City of Mammoth Lakes is not adequately implementing its SRRE and approve the attached compliance order with alternate or additional conditions.

IV. STAFF RECOMMENDATION

The City of Mammoth Lakes exceeded their reduced diversion requirement of 15.2 percent for 1995 and 1996.  However, since the City of Mammoth Lakes’ level of diversion program implementation does not support such high diversion rates, staff believes the jurisdiction’s diversion measurement may be inaccurate.  This causes concern for meeting the 50 percent diversion requirement in 2000 as well.  Therefore, staff recommends the Board adopt the attached compliance order.

V.
ANALYSIS
Background

The City of Mammoth Lakes is a resort town at an elevation of 7800 feet, located on the eastern slopes of the Sierra Nevada Mountain range with a permanent population of approximately 5,000.  The extremely large tourist population which visits the area in both the winter and summer has a significant impact on the jurisdiction's solid waste.  The residential sector contributes 24 percent of the City's waste, while the non-residential sector (i.e., commercial and industrial), contributes 76 percent.

Program Implementation

The City of Mammoth Lakes is successfully implementing its SRRE programs as outlined in the complete listing of the programs provided in Attachment 1 of this agenda item.  The programs not implemented as listed in the SRRE are a procurement policy, school curriculum program and a Household Hazardous Waste exchange program.

Most of the diversion programs for the City of Mammoth Lakes are focused around special waste diversion, which includes drop-offs at the landfill and transfer station for tires, scrap metal, white goods, and wood waste.  In addition, there is a commercial collection program for cardboard.  The City does not have much green waste in their waste stream, however they are land spreading horse manure collected from riding stables.

25 Percent Diversion Requirement:

Public Resources Code Section 41780(a)(1) and (2) requires jurisdictions to implement diversion programs to reach 25 percent diversion by 1995 and 50 percent diversion by the year 2000.  Public Resources Code Section 41782 allows reductions in the diversion requirements specified if the city or county can demonstrate that achievement of the mandated requirements is not feasible due to geographic size or low population density and small waste generation rates.  The City of Mammoth Lakes petitioned the Board for a reduction in the diversion requirements and the Board approved a reduced diversion requirement of 15.2 percent for 1995.  Board staff analysis of the City of Mammoth Lakes’ diversion rates for 1995 and 1996 yielded 77 and 36 percent, respectively.  Although a majority of the SRRE selected programs are being implemented, those programs do not support the 77 percent diversion rate for the City of Mammoth Lakes in 1995 nor the 36 percent in 1996.  Therefore, Board staff believes that the City of Mammoth Lakes’ base year or disposal reporting data for 1995 and/or 1996 may be inaccurate.

Good Faith Effort:

Even if a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE.  Good faith effort is defined as meaning "all reasonable and feasible efforts."  With the current available information, Board staff is unable to determine that the City of Mammoth Lakes has made a “good faith effort” to implement its SRRE in 1995-1996.

Compliance Order:

The Compliance Order (Attachment 2) includes the following conditions and implementation schedule:

1.
Work with Outreach Staff of the Office of Local Assistance (OLA) to determine which one of the following methods would be most appropriate to address the deficiency identified above by November 29, 1999.  Subsequently, Board staff will provide an update by January 18, 2000 of the method selected to the Board:

· Develop a new waste generation study, based on 1998 data or other available data, with the intent of establishing a new, more accurate base year;

· Use an alternative Board-approved method for correcting base-year inaccuracies;

· Make corrections to reporting year data;

· Use diversion reporting (waste generation) every year instead of the Board’s standard adjustment method; or

· Form a regional agency.

Complete whichever method is chosen and submit the results by May 3, 2000.

2. Document progress in implementing selected programs and meeting the 1995 diversion requirement of 15 percent, as well as demonstrating progress in meeting the 50 percent diversion requirement in 2000.  A status update shall be submitted to the Board by March 1, 2000 and a final report shall be submitted by May 3, 2000.

3.
If the City of Mammoth Lakes does not achieve 15 percent by implementing the selected method in accordance with section 3.1 of the Compliance Order, then the jurisdiction shall work with OLA to determine gaps in program areas and make recommendations on improving, expanding, or implementing new diversion programs.  OLA staff will conduct a needs assessment meeting with the jurisdiction and outline the scope of a local assistance plan the jurisdiction will agree to implement to achieve compliance with this order by May 3, 2000.

Compliance Determination and Penalties:

The compliance order requires the Board to hold a public hearing following the term of the compliance schedule after May 3, 2000 to determine whether or not the City of Mammoth Lakes has complied with all of the conditions of the compliance order.  Board staff will use the status updates to monitor the City of Mammoth Lakes’ progress in complying with the conditions and schedule of the compliance order.  The compliance order specifies that failure by the City of Mammoth Lakes to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the City of Mammoth Lakes complies with the compliance order ahead of schedule.

VI. ATTACHMENTS

1. Program Summary

2. Compliance Order for the City of Mammoth Lakes

3. Resolution 1999-519

VII. CONTACTS

Keir Furey

255-2375
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