California Integrated Waste Management Board

Board Meeting
December 14-15, 1999
AGENDA ITEM 11
 ITEM:

Reconsideration Of Scheduling Public Hearings For Enforcement Of The Rigid Plastic Packaging Container (RPPC) Law Against:  The Pep Boys, Manny, Moe And Jack Of California; Starlite Paint And Varnish; Bevin Bell Company; Dee Jewelry Manufacturing Company; Quartet; Mil Spec Fasteners; MPL Technologies; And Uncle Milton Industries, Inc.

I.
SUMMARY 
The Board randomly selected 500 firms to be included in a 1996 RPPC compliance certification.  At its October 20, 1999 Board meeting, the Board directed staff to schedule public hearings for eight companies that were unresponsive to the certification.  However, because the selection was random in nature, it was found that the Board’s list included companies that were not regulated or were exempt.  Companies that were not regulated had no obligation to respond to the Board.  Six of the companies listed in the agenda title fall into this category.  These were Starlite Paint and Varnish, Bevin Bell Company, Dee Jewelry Manufacturing Company, Quartet, Mil Spec Fasteners and Uncle Milton Industries, Inc.  MPL Technologies manufactures medical devices and is exempt from compliance with the RPPC law.  Also, because the list relied on secondary sources for company contact names and addresses, occasionally these were outdated.  As a result, staff had difficulty reaching some firms.  The Pep Boys, Manny, Moe and Jack of California fell into this category. 

This item therefore requests that the Board reconsider its prior action directing staff to schedule public hearings for six of the eight companies which are not regulated: Starlite Paint and Varnish, Bevin Bell Company, Dee Jewelry Manufacturing Company, Mil Spec Fasteners, MPL Technologies and Uncle Milton Industries, Inc.  The item also requests that the Board reconsider its prior action to hold a public hearing for Quartet, since the company was sold in 1997 to a larger company, General Binding Corporation (GBC), which has stated it has been and is now in compliance.  Staff further recommends that GBC be placed on the list for certification in 1997 and future years.  Staff is negotiating a Compliance Agreement with The Pep Boys, Manny, Moe and Jack of California, because the company reported it is regulated and was most likely out of compliance for 1996.  A public hearing is still scheduled for the The Pep Boys on December 15, 1999 unless agreement can be reached on language for the Compliance Agreement at that time. 

II.
PREVIOUS BOARD ACTION 
At its October 20, 1999 Board meeting, the California Integrated Waste Management Board directed staff to schedule public hearings to consider the imposition of fines or penalties against the following companies: 1) The Pep Boys, Manny, Moe and Jack of California; 2) Starlite Paint and Varnish; 3) Bevin Bell Company; 4) Dee Jewelry Manufacturing Company; 5) Quartet; 6) Mil Spec Fasteners; 7) MPL Technologies; and 8) Uncle Milton Industries, Inc. for being unresponsive to the Board’s 1996 RPPC compliance certification.

III.
OPTIONS FOR THE BOARD 
The Board may adopt Compliance Agreements and/or take enforcement action against firms that were regulated in 1996, if they were out of compliance with the RPPC law, Public Resources Code section 42300 et seq., in 1996.  The Board may not pursue certification and enforcement against firms that were not regulated or that were exempt in 1996.

IV.
STAFF RECOMMENDATION
Staff recommends that the Board rescind its direction to hold public hearings for: 1) Starlite Paint and Varnish; 2) Bevin Bell Company; 3) Dee Jewelry Manufacturing Company; 4) Quartet; 5) Mil Spec Fasteners; 6) MPL Technologies; and 7) Uncle Milton Industries, Inc.  Staff further recommends that General Binding Corporation, the current owner of Quartet’s operations, be placed on the list for future certifications.

V.
ANALYSIS 
Background: 

Calculation of 1996 All-Container and PETE recycling rates: On January 28, 1998, the Board adopted a 1996 California all-container recycling rate of 23.2 percent, compared to a range between 23.3 and 25.9 percent for 1995.  The Board also adopted a 1996 polyethylene terephthalate (PETE) recycling rate of 35.9 percent, compared to 38.8 percent for the previous year.  

Certification of Compliance for 1996:  Due to the RPPC all-container and PETE recycling rates fell below the statutory minimums of 25 percent and 55 percent, respectively, manufacturers must have complied with the statute by meeting one of three design criteria or a “product-associated” recycling rate in 1996.  Their containers, on average, must have been made of 25 percent postconsumer resin (PCR), must have been reusable by the consumer or refillable by the manufacturer at least 5 times, or must have been source-reduced (lightweighted) by 10 percent compared to a base year.  If they used “product-associated” (i.e., brand specific) rigid plastic packaging containers, they may have complied with the statute if those containers were recycled at a 45 percent rate.

On March 25, 1998, the Board directed staff to mail certification forms to at least 250, but no more than five hundred manufacturers.  The purpose was to determine whether these companies were in compliance with the RPPC design or recycling requirements in 1996.  On July 6, 1998, staff mailed the first cover letters and certification forms to five hundred randomly selected manufacturers.  On August 26, 1998, the Board delegated authority to the Executive Director to grant extensions of time to manufacturers for submitting data related to the 1996 certification.  The Board also required manufacturers to retain records of 1996 compliance until at least December 31, 1999.  If product manufacturers claim compliance for 1996 through the source reduction option, they must retain compliance records for at least three years after a product is no longer sold in California.

Results of Certification For 1996: On December 15, 1998, Board staff presented findings to date for the 1996 certification  process.  In addition, staff identified possible next steps that the Board could initiate in response to the findings.  These next steps included options to complete the certification process, options to pursue compliance/enforcement, and options to examine alternatives to the existing program.  Board members and interested parties expressed a desire for further staff analysis related to possible enforcement options.  

Enforcement Action for 1996: Additional analysis revealed four categories of respondents for which the Board could pursue enforcement.  The Board selected enforcement options for each of these categories.  

Category 1, the largest category, was comprised of 71 companies that did not respond to the certification.  The Board directed staff to “audit” these companies and return with recommendations for the assessment of penalties.  An audit is a written request for “supporting documentation,” according to California Code of Regulations section 17947.  Staff audits began with initial and informal phone interviews to determine whether or not firms were actually regulated in 1996.  If a company was regulated, staff sent a written request for information and provided product and container manufacturer certification forms.  Staff was unable to obtain responses from 8 of these 71 companies.  They were the Bevin Bell Company, Dee Jewelry Manufacturing Company, Mil Spec Fasteners, MPL Technologies, The Pep Boys, Manny, Moe and Jack, Quartet, Starlite Paint & Varnish, and Uncle Milton Industries, Inc.
Category 2 was comprised of 17 companies that were regulated and submitted certification forms.  However, the data provided were insufficient for staff to make a determination about compliance.  The Board directed staff to “informally” request additional information.  Staff made the necessary inquiries and found that these 17 companies appeared to be in compliance.

Category 3 was comprised of one company, Borden Chemical Company that incorrectly reported that it was not regulated.  The Board directed staff to place it on a list for future certification.  The Borden Chemical Company will therefore be placed on the list of companies requested to submit certification forms for the 1997 compliance year.

Category 4 was comprised of seven companies that reported being out of compliance in 1996.  The Board directed staff to:
a) develop and negotiate Compliance Agreements for consideration by the Board, and recommend any additional measures the Board would need to adopt to make the Compliance Agreements enforceable; and

b) recommend a process by which the Board could make any other finding regarding the company’s compliance, or the degree of non-compliance, to ensure equitable treatment of all companies required to certify for 1996.

Staff negotiated, and the Board adopted Compliance Agreements with five of these companies: Dietzgen, Pennzoil/Quaker State, 3M, The Toro Company, and Masterchem Industries.  Staff is continuing to negotiate agreements with Loctite Corporation, the sixth company that reported being out of compliance.  Loctite is scheduled for a public hearing on December 15, 1999 unless agreement can be reached on language for the Compliance Agreement at that time. 

The seventh company that reported being out of compliance in 1996, Chem-Lite Industries, is scheduled for a public hearing on December 15, 1999.  At that time, the Board may consider the imposition of fines or penalties against Chem-Lite.

Additionally, The Pep Boys, Manny, Moe and Jack of California, which was incorrectly identified as being in Category 1 at the Board’s October 20, 1999 Board meeting, is scheduled for a public hearing on December 15, 1999 unless agreement can be reached on language for a Compliance Agreement at that time.   

Key Issues: 

The Board directed staff to certify at least 250 but no more than 500 companies for 1996.  In order to make this, the Board’s first RPPC compliance certification, as fair and representative as possible, staff randomly selected 500 firms from within 48 industries.  These were industries which it appeared might package products in RPPCs.  The result of this random selection is that the Board sent certification forms to some companies that were not regulated.  These firms were therefore not obligated to respond to the Board’s request for certification.  This made it difficult to determine which unresponsive firms were regulated and which were not regulated.

Fiscal Impacts: N/A

Findings:

Starlite Paint and Varnish, Bevin Bell Company, Dee Jewelry Manufacturing Company, Quartet, Mil Spec Fasteners, MPL Technologies and Uncle Milton Industries, Inc. responded to staff after the Board directed staff to schedule public hearings for these firms at its October 20, 1999 Board meeting.  The Pep Boys, Manny, Moe and Jack of California, communicated with the Board prior to the meeting.  Based on staff’s conversations with company officials, staff determined 

that all of these firms, except The Pep Boys, Manny, Moe and Jack of California and Quartet, should not be scheduled for public hearings and should be dropped from the Board’s 1996 compliance certification and enforcement process.  The Bevin Bell Company, Dee Jewelry Manufacturing Company, Mil Spec Fasteners, and Uncle Milton Industries were determined not to be regulated.  

MPL Technologies qualifies for an exemption because it manufactures medical devices.  Staff will be processing this exemption as others have been processed.  

The operating portion of Quartet was sold to General Binding Corporation (GBC) in January of 1997, and GBC is unable to determine whether Quartet was in compliance for 1996.  However, GBC representatives have stated that GBC has been and is currently in compliance with the RPPC Law.  Staff recommends not holding a public hearing for Quartet, and placing GBC on the list for future certifications.

The Pep Boys was regulated in 1996, and is currently negotiating a Compliance Agreement with Board staff.  If negotiations cannot be concluded successfully with The Pep Boys in time for the Board’s December meeting, the company is scheduled for a public hearing before the Board on December 15, 1999.  At that time, the Board may consider the imposition of fines and penalties. 

VI. FUNDING INFORMATION - N/A
VII.
ATTACHMENTS

1. Resolution No. 1999-626 for Starlite Paint and Varnish, Bevin Bell Company, Dee Jewelry Manufacturing Company, Quartet, Mil Spec Fasteners, MPL Technologies and Uncle Milton Industries, Inc.

VIII.
CONTACTS

Name:  John Nuffer






Phone:  (916) 255-2437
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