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STATE OF CALIFORNIA

ENVIRONMENTAL PROTECTION AGENCY

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD
In the Matter of:



)
Tracking No:  IWMA  99-XXX







)


   The Pep Boys Manny, Moe & Jack 
)
AGREEMENT TO ACHIEVE

      of California 



)
COMPLIANCE WITH RIGID






)
PLASTIC PACKAGING 


and

    


)
CONTAINER LAW







)


   Carrus Supply Corporation


)
Public Resources Code







)
Section 42300 et. seq.

________________________________________________________________________

INTRODUCTION


1.1.
Introduction:  The Pep Boys Manny, Moe & Jack of California and Carrus Supply Corporation (together, Pep Boys) and the California Integrated Waste Management Board (Board) hereby agree that, based on certification documentation supplied by Pep Boys for the 1996 compliance year, Pep Boys’ products may have been out of compliance with the Rigid Plastic Packaging Container Law (Public Resources Code section 42300 et. seq.) for 1996.  For the reasons noted below, the Board agrees that it will not assess administrative civil penalties against Pep Boys for compliance years 1996, 1997, 1998 and 1999 and for the six month period ending June 30, 2000 in consideration of Pep Boys' agreement to complete the tasks listed below in the time period specified and to achieve compliance with the RPPC Law for the six month period ending December 31, 2000, regardless of the all-container rate adopted by the Board for the year 2000.

1.2.
Authority:  Section 42310 of the Public Resources Code (PRC) requires that every rigid plastic packaging container (RPPC) sold or offered for sale in California shall, on average, meet one of the following criteria:


 
(a) Be made from 25 percent postconsumer material.

 
(b) Have a recycling rate of 25 percent.

 
(c) Have a recycling rate of 55 percent if its primary material is PETE.

(d)  Have a recycling rate of 45 percent if it is a product-associated rigid plastic

      packaging container.

 
(e) Be a reusable package or a refillable package.

 
(f) Be a source-reduced container.

(g) Is a container containing floral preservative that is subsequently reused by the

     floral industry for at least two years.

 
Section 17946 of Title 14, California Code of Regulations, requires product manufacturers to certify to the Board, if the Board so requests, that the regulated containers they use comply with the RPPC Law.  The Board and Pep Boys agree that Pep Boys may be a product manufacturer as defined in 14 CCR 17943(b)(12).  The Board required Pep Boys to certify its compliance with the RPPC Law for 1996.

 
PRC section 42322 provides that any violation of the rigid plastic packaging container law is a public offense punishable by a fine of not more than one hundred thousand dollars ($100,000).  The section further provides that any violation of the law may be subject to a civil penalty assessed by the Board of not more than fifty thousand dollars ($50,000) for each violation.  Total annual fines or penalties shall not exceed one hundred thousand dollars ($100,000). 

RPPC COMPLIANCE DETERMINATIONS AND STIPULATIONS


2.1
As directed by the Board, for the 1996 compliance year staff mailed RPPC certification requests to 500 randomly selected companies that appeared to be "product manufacturers" for purposes of the RPPC Law.   Pep Boys received a certification request from the Board.  

 
On September 21, 1999, Pep Boys submitted its certification to the Board which asserted the following : 

  

“The Pep Boys - Manny, Moe & Jack and its subsidiaries (collectively, “Pep Boys”) are retailers of products which may or may not be packaged in rigid plastic packaging containers.  To the extent that Pep Boys would otherwise be deemed a manufacturer of any such products, under Title 14, Article 3, Section 17943(b)(12) of the California Code of Regulations, by virtue of the fact that it distributes such products on behalf of the actual manufacturer who is not identified on the packaging, please be advised that Attachment A identifies all such products distributed by Pep Boys and the name, address and telephone number of the actual manufacturer of such products.  Please contact any or all such manufacturers directly to obtain any required Rigid Plastic Packaging Container Product Manufacturer Certification Forms with respect to their products.” 

 
On October 21, 1999, the Board issued a press release which, among other things, inadvertently identified Pep Boys as one of eight companies that had not responded to the Board’s request for certification and, as a result thereof, would be asked to attend an enforcement hearing before the Board.  

 
In response to the press release, Pep Boys contacted the Board who informed Pep Boys that it considered Pep Boys’ certification incomplete.  After engaging in several discussions, the parties agreed to enter into this agreement.

2.2
Without any admission of liability, Pep Boys has indicated that it will make all reasonable and feasible efforts to bring its operations into compliance with the RPPC Law and agrees to take the actions listed in the Schedule of Compliance below.  

2.3
Pep Boys further agrees that:


 
a.  This agreement, and the Schedule below, is being entered into in lieu of  the assessment of penalties (and any possible objection to such an assessment) for potential non-compliance with the RPPC Law for compliance years 1996, 1997, 1998 and 1999 and for the six month period ending June 30, 2000, in order to seek actual compliance with the Law for the six month period ending December 31, 2000; and

 
b.  Failure to make all reasonable and feasible efforts to complete the agreed upon tasks in the time allowed may subject Pep Boys to a Board public hearing for compliance years 1996, 1997, 1998 and 1999 and for the six month period ending June 30, 2000, where fines of up to $100,000 may be assessed for each year (PRC section 42322).  Pep Boys is responsible for maintaining records documenting any compliance claims for calendar years 1996, 1997, 1998 and 1999 and for the six month period ending June 30, 2000 for two years beyond the compliance deadlines set forth herein.

SCHEDULE FOR COMPLIANCE


3.1
Pep Boys specifically agrees to:


 
a.  Develop a program to ensure its RPPCs, in the aggregate, meet the requirements of the RPPC Law for the six month period ending December 31, 2000 and beyond (compliance must be achieved by a valid method set forth in PRC section 42310(a) or 42310(d) through (g), regardless of the all-container or PETE rates adopted by the Board pursuant to PRC section 42310(b) or (c) for compliance year 2000), which program shall include the following:

 

(1) conducting an inventory, to be completed by January 15, 2000, of its private label products (those products which do not identify a manufacturer or distributor other than Pep Boys) to determine which products sold in Pep Boys’ California stores are sold in RPPCs (RPPC Products);

 

(2) contacting the actual manufacturers of the RPPC Products requesting that they inform Pep Boys, by March 30, 2000, if the RPPC Products manufactured by them and currently sold by Pep Boys meet, the compliance criteria;

 

(3) if any of the RPPC Products currently sold by Pep Boys do not meet the compliance criteria, obtaining certifications from the manufacturers of the RPPC Products that the RPPC Products manufactured by them and shipped to Pep Boys on or after July 1, 2000 will meet the compliance criteria; and

 

(4) obtaining certifications from the manufacturers of each new RPPC Product that the RPPC Products manufactured by them and shipped to Pep Boys on or after July 1, 2000 will meet the compliance criteria.


 
b. Document its continued progress in implementing the program in interim reports to the Board submitted by April 30, 2000 and September 30, 2000.


 
c.  Submit a final report to the Board no later than January 31, 2001, which certifies that Pep Boys was in compliance for the six month period ended December 31, 2000.  This report must be submitted whether or not the all-container recycling rate is 25% or more for the year 2000.

3.2 
Notwithstanding anything to the contrary contained herein, Pep Boys shall be under no obligation to remove any existing inventory from its stores located in California.  Pep Boys compliance and certification for the six month period ending December 31, 2000 shall be measured on the basis of RPPC Products taken into inventory at the Pep Boys stores located in California on and after July 1, 2000.


3.3
Board Review and Approval:  If the Board determines that any report or other documentation submitted pursuant to this agreement fails to demonstrate compliance with the agreement or fails to demonstrate compliance with the RPPC Law, the Board or its designee may:


 
a.  Serve a notice that the Board will hold a public hearing to consider the imposition of penalties in accordance with PRC section 42322, or


 
b.  Order the company to modify its actions or take additional measures to ensure compliance with the RPPC Law and submit further documentation to the Board demonstrating compliance within a specified time frame;


provided, that nothing contained herein shall constitute a waiver by Pep Boys of its ability to contest any such Board action. 


3.4
Extension Request:  If Pep Boys is unable to the perform activities in the Schedule of Compliance, the company may, prior to the interim deadlines, request an extension of time in writing.  The extension request shall include a justification for the delay.  Extension requests will not be considered for purposes of achieving compliance for the six month period ending December 31, 2000 and beyond as specified in section 3.1 above.

3.5
Extension Approvals:  If the Board or its designee determines that good cause exists for an extension of time to perform the activities in the Schedule of Compliance, it will grant the request and specify in writing a new Schedule of Compliance.

3.6
Submittals:  All documents required to be submitted by Pep Boys shall be sent to:


Waste Prevention and Market Development Division

California Integrated Waste Management Board

8800 Cal Center Drive

Sacramento, CA  95826

3.7
Communications:  All approvals and decisions of the Board made regarding the adequacy of submittals will be communicated to Pep Boys in writing by the Board or its designee.  No informal advice, guidance, suggestions, or comments by the Board staff regarding reports, schedules or any other documents submitted by the company shall be considered to be Board approvals.

OTHER STIPULATIONS


4.1
Compliance with Applicable Laws:  Pep Boys shall carry out this agreement in compliance with all local, State, and federal requirements.  

4.2
Modification to RPPC Law:  In the event that California adopts legislation modifying the RPPC Law to establish different or increased requirements for compliance, this agreement shall not relieve Pep Boys of any responsibility to meet those new  requirements.

4.3
Liability:  Except as provided herein, nothing in this agreement shall constitute or be construed as a satisfaction or release from liability for any conditions or claims arising as a result of past, current, or future operations of Pep Boys.

4.4
Government Liabilities:  The State of California and the Board shall not be liable for injuries or damages to persons or property resulting from acts or omissions in carrying out activities pursuant to this agreement, nor shall the State of California be held as a party to any contract entered into by Pep Boys or its agents in carrying out activities pursuant to this agreement.  Pep Boys shall indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting in connection with the performance of this agreement.

4.5
Parties Bound:  This agreement shall apply to and be binding upon Pep Boys and the Board.

EFFECTIVE DATE


5.
This agreement is final and effective from _______________, 1999.

Date of Issuance _________________

By:_______________________________

     Dan Eaton 

     Chairman, 

     California Integrated Waste Management Board

By:___________________________________

     Robert E. Brann 

     Senior Vice President - Merchandising, 

     The Pep Boys Manny, Moe & Jack of California

     and Carrus Supply Corporation
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