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October 17-18, 2000
AGENDA ITEM 21
ITEM

Consideration Of The Adoption Of Negative Declaration (State Clearinghouse No. 2000052085) And Proposed Regulations To Update Enforcement Related Provisions In Title 14, California Code Of Regulations, Division 7, Chapter 5, Articles 1, 2.2, 4, and 5 Or Approval To Notice A 15-Day Comment Period

I. SUMMARY 

The California Integrated Waste Management Act (Act), Public Resources Code (PRC) Section 40000 et. seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC sections 40502 and 43020 allow the Board to adopt rules and regulations for purposes of implementing the Act.

In 1995, the State legislature passed AB 59 which changed the PRC statutes underlying the enforcement regulations relative to solid waste handling and disposal found in Title 14 of the California Code of Regulations (14CCR).  AB 59 revised solid waste facility permitting and enforcement activities carried out by the IWMB and the Local Enforcement Agencies (EA).  It provided for the imposition of civil liabilities administratively by the EA or the IWMB when a solid waste facility operator is not in compliance with permitting requirements, permit terms and conditions, or with State Minimum Standards related to permitting, handling or disposal of solid waste.  AB 59 established detailed procedures for the IWMB when acting as the EA, and clarified processes, procedures, and requirements for the designation, operation and evaluation of LEAs.  It also clarified in statute the requirements for operators who wish to change solid waste facility design or operations.  

Changes in the PRC rendered portions of the existing regulations inconsistent with the governing statutes.  Since AB 59 also added new provisions such as the EA’s ability to assess Administrative Civil Penalties (ACP) for violations, changes to 14 CCR were necessary to make it consistent with the PRC and add the new provisions.  Additionally, changes in 14 CCR over the years, particularly relating to the tiered permitting system, and the addition of 27 CCR, made it necessary to update certain language and references in the old enforcement related regulations.

In February of 1997, the Board approved a new Enforcement Policy as well as Enforcement Advisory #38, which gave EAs guidance on implementing the changes brought about by AB 59. Also approved at that time were the Board’s State Oversight Role Procedures (SORP) which guide Board staff in determining whether or not an EA is taking appropriate enforcement action in their jurisdiction.  

The Enforcement Policy, Advisory #38 and the SORP were developed by a joint Board/EA workgroup and were approved by the Board as the blueprint for developing future regulations which would fully implement AB 59. 

II.
PREVIOUS BOARD ACTION 
· On June 22, 1999, the Board directed staff to initiate the Office of Administrative Law (OAL) 45-day public comment period for the proposed regulations.

· On September 19, 2000, the Board held a public hearing for the proposed regulations and directed staff to notice the regulations for an additional 15-day comment period.

II. OPTIONS FOR THE BOARD 

Board Members may decide to:

1. Adopt the proposed regulations ;

2. Approve additional revisions to the proposed regulations and provide notice for an additional 15-day public review and comment period;

3. Direct staff to obtain additional information.

IV.
STAFF RECOMMENDATION
The 15-day comment period concluded after this item went to print.  All comments received will be presented at the October 17-18, 2000 meeting with a final staff recommendation to adopt the proposed regulations (Option 1) or recommend an additional 15-day comment period (Option 2). Alternatively, the Board may direct staff to obtain additional information (Option 3).

V.
ANALYSIS 
Background

In December of 1997 a joint Board/EA workgroup was formed which developed and refined a draft set of regulations, with input from various Board and EA staff.  In August of 1998, two workshops were held, one in Sacramento and one in Diamond Bar, open to all EAs, operators and interested parties, in order to receive input on the draft regulations.  Comments were incorporated and the next draft was sent to all EAs and placed on the Board’s website in anticipation of additional review and comment at the October, 1998 EA Roundtables.  The draft was also electronically mailed to representatives of the Enforcement Advisory Council in May, 1999.  Comments were received and incorporated.  

The proposed regulations will:

· Update the enforcement related sections in Title 14 to make them consistent with current statutes and related regulations; and

· Incorporate criteria for determining if an EA is taking appropriate enforcement actions as well as procedures the Board must follow prior to taking its own enforcement action.

Key Issues

Proposed Rule Making Process

On June 22, 1999, the Board directed staff to initiate the Office of Administrative Law (OAL) 45-day public comment period for the proposed regulations.  The proposed regulations were noticed on March 24, 2000, in the California Regulatory Notice Register.  This initiated the 

45-day public comment period, which concluded on May 8, 2000.  The proposed regulations were posted on the Board’s Web Site. 

A public hearing and consideration of revisions to the regulations for a 15-day public comment period was conducted on September 19, 2000.

To comply with the California Environmental Quality Act (CEQA) Guidelines, an Initial Study and proposed Negative Declaration (SCH #2000052085) were submitted to the Governor’s Office of Planning and Research on May 17, 2000.  The Initial Study determined that the implementation of the proposed regulations will have no significant impact on the environment.  

Summary of Comments

A detailed summary of comments received, staff responses, and final recommended changes to the proposed regulations will be provided at the October 17-18, 2000 meeting.

Fiscal Impacts

Staff has determined that the proposed regulations will create no costs to any federal or state agency and no reimbursable costs to any local agency.  Staff has also determined that the proposed regulations will not have a significant adverse economic impact on business, private persons, or the creation of jobs in California.

VI. FUNDING INFORMATION  N/A

VII. ATTACHMENTS

1.  Proposed Regulations to Update Enforcement Related Provisions

2.  Resolution No. 2000-445(A)

3.  Resolution No. 2000-445(B)

VIII.
CONTACTS
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Name:  Mark de Bie
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