California Integrated Waste Management Board

Board Meeting
June 19-20, 2001
AGENDA ITEM 33
ITEM

Consideration Of Approval of Rigid Plastic Packaging Container (RPPC) Compliance Agreements For Compliance Years 1997, 1998, and 1999 For: (1) Betco Corporation; (2) Chase Brothers Company; (3) Chemspec; (4)  Essential Industries, Incorporated; (5) Golden Star, Incorporated; (6) Hercules Chemical Company, Incorporated; (7) Imperial Toy Corporation; (8) Irontite By Kwik-Way, Incorporated; (9) Mapei Corporation USA; (10) Milliken and Company; (11) Multi-Clean, Incorporated; (12) Palmer Paint Products, Incorporated; (13) Plaid Enterprises, Incorporated; (14) Quikrete Companies; (15) Roebic Laboratories, Incorporated; (16) Royal Soap & Chemical Company; (17) Scientific Models, Incorporated; (18) Simple Green; (19) Sunnyside Corporation; (20) Telko, Incorporated; (21) The Shaler Company; (22) Velcro USA, Incorporated; And Consideration Of Approval To Schedule Public Hearings To Consider Fines and Penalities For: (23) Botanical Science, Incorporated; and  (24) Sierra Sod and Supply

SUMMARY 

The Board directed staff at its February 2001 meeting to begin negotiating compliance agreements with companies that were out of compliance with the RPPC law in 1997, 1998 or 1999, as determined through the most recent compliance certification.  If a company is unwilling or unable to negotiate a compliance agreement in a timely manner, staff was directed to schedule public hearings to consider the imposition of fines or penalties.   Staff initially sent the first phase of the Board’s compliance agreement template to 28 companies during the last week of April. A list of these companies is included as Attachment 1.  This item presents the first 22 of an estimated 180 compliance agreements for the Board’s consideration.  This item also recommends scheduling public hearings for two companies. Out of the initial group of 28 companies sent compliance agreements, 24 are included in this agenda item.  Of the remaining four, one company was determined to have been in compliance, one company was determined not to be regulated and two companies have been placed in a group of small users to be considered at a later date.

II.
PREVIOUS BOARD ACTION 

In April 1999, the Board approved an RPPC enforcement strategy with four options. These options are as follows:  (1) negotiating compliance agreements with companies; (2) conducting public hearings for the purposes of assessing civil penalties; (3) conducting audits of companies; and (4) placing companies into future certification groups.

At the February 2001 Board meeting, priorities were set for the enforcement phase of the consolidated certification.  For companies that were out of compliance with the RPPC law in 1997, 1998 or 1999, the Board required companies to enter into compliance agreements. For those companies that are unwilling to enter into compliance agreements in a timely manner, the Board opted to schedule them for public hearings to consider the imposition of fines and penalties. The Board directed staff to schedule public hearings before an Administrative Law Judge (ALJ), rather than hold hearings itself, for companies that failed to adequately respond to the 1997/98/99 compliance certification.  

III.
OPTIONS FOR THE BOARD 
1. Adopt Compliance Agreements as Presented

2. Adopt Compliance Agreements With Specified Modifications

3. Direct Staff To Schedule Companies for Public Hearings

4. Take No Further Action

Option 1:  The Board may choose to adopt the compliance agreements, as negotiated by staff and product manufacturers.  Under this option,  the Board would enter into a compliance agreement, a written stipulation between the Board and a company, where the company has a specific period of time to take actions to bring the company’s container(s) into conformity with one or more of the compliance methods enumerated in Public Resources Code Section 42310.

Option 2:  The Board may choose to modify one or more of the compliance agreements, with the cooperation and consent of the subject product manufacturers, and adopt them at a future Board meeting.  Should Board Members wish to change or alter language, staff will need to renegotiate with company representatives and return with revised agreements.

Option 3:  The Board may choose to direct staff to schedule public hearings for companies that were not in compliance with the law.  It decided at the February 2001 Board meeting that such hearings would be held before an Administrative Law Judge (ALJ), for the purpose of assessing fines or civil penalties, pursuant to Public Resources Code Section 42322.  The ALJ would then render a proposed decision for consideration by the Board.  The Board would consider this proposed decision at a subsequent Board meeting and either adopt it, modify it or have the case reheard.  It is anticipated that the first hearings before an ALJ will be held in August 2001.  The Board could then consider the ALJ’s decision at the October 2001 Board meeting.

Option 4:  Under this option, the Board would take no further action for the compliance years affected and a compliance agreement would not be required. This option may be appropriate where the Board determines the company has taken every feasible measure to comply with the law but still has not achieved compliance.

IV.
STAFF RECOMMENDATION
Staff recommends that the Board approve Option 1 for Betco Corporation by approving resolution number 2001-184; Chase Brothers Company by approving resolution number 2001-185; Chemspec by approving resolution number 2001-187; Essential Industries, Incorporated by approving resolution number 2001-188; Golden Star, Incorporated by approving resolution number 2001-189; Hercules Chemical Company, Incorporated by approving resolution number 2001-190; Imperial Toy Corporation by approving resolution number 2001-191; Irontite By Kwik-Way, Incorporated by approving resolution number 2001-192; Mapei Corporation, USA by approving resolution number 2001-193; Milliken and Company by approving resolution number 2001-194; Multi-Clean, Incorporated by approving resolution number 2001-195; Palmer Paint Products, Incorporated by approving resolution number 2001-196; Plaid Enterprises, Incorporated by approving resolution number 2001-197; Quikrete Companies by approving resolution number 2001-198; Roebic Laboratories, Incorporated by approving resolution number 2001-199; Royal Soap & Chemical Company by approving resolution number 2001-200; Scientific Models, Incorporated by approving resolution number 2001-201; Simple Green by approving resolution number 2001-202; Sunnyside Corporation by approving resolution number 2001-203; Telko, Incorporated by approving resolution number 2001-204; The Shaler Company by approving resolution 2001-205; and Velcro USA, Incorporated by approving resolution number 2001-206.

Staff further recommends the Board approve Option 3 for Botanical Science, Incorporated and Sierra Sod and Supply, and adopt resolutions 2001-207 and 2001-208, respectively, directing staff to schedule these two companies for public hearings for consideration of accessing fines and/or penalties.

V.
ANALYSIS 

Background

The 1997 RPPC All-container recycling rate was 21.9%; the 1998 rate was 19%; and the 1999 all-container recycling rate was determined to be 17.9%.  The Board, at its July 19, 2000 meeting, adopted these rates, which were all below the statutory minimum of 25%.  Regulated companies could not, therefore, use the recycling rate option to comply with the law.  The Board also approved a consolidated certification process for the 1997, 1998, and 1999 compliance years.  Staff was directed to send compliance certification packages to between 750 and 1,000 product manufacturers. These companies were required to report on their compliance efforts for all three years, but would only have to report specific product and container data for 1999.  At the February, 2001 Board meeting, the Board directed staff to begin enforcement with those companies that were out of compliance with the law during the certification period.  Using the 1996 certification process as a guide, staff began negotiating Compliance Agreements with the first 28 companies that reported having been out of compliance for all three years of the combined certification period.

As directed by the Board, staff is returning with 22 negotiated compliance agreements for consideration and approval.  Similar to how the Board handled previous compliance agreements, companies will have a specified time to come into compliance with the RPPC law or be subject to fines and penalties.

Certification of Compliance for 1997, 1998, and 1999:

Beginning on August 7, 2000, staff mailed the certification packages to 950 companies drawn primarily from the janitorial supplies; automotive lubricants, parts, and accessories; hardware and tools; and hobbies and crafts industries.  These four industries appeared to be users of large quantities of RPPCs for products that would not qualify for statutory exemptions.  A number of the companies make products in more than one of the categories.  Over 300 companies were selected through “marketplace surveys” where staff found rigid plastic packaging containers on store shelves in California during calendar year 2000.  Others were selected through trade association membership lists, the Thomas Register of American Manufacturers and Internet searches.  Additionally, approximately 20 of the 950 companies were participants in the 1996 certification whose responses had been deemed incomplete or to contain questionable data and were asked to certify for the 1997, 1998, and 1999 period.

Enforcement Action for 1997, 1998, and 1999:

The Board adopted an RPPC enforcement strategy at the February 2001 meeting and staff followed this direction during negotiations and preparation of compliance agreements.  Staff first selected 28 companies that were initially identified as being out of compliance, based on the receipt date of their certification package (i.e., the first to submit were the first to be asked to enter into compliance agreements).   These companies were then notified by phone of the Board’s action at the February 2001 Board meeting; that the Board would require them to enter into compliance agreements, and that if they were not willing, the Board would be scheduling them for public hearings to consider the imposition of fines and penalties.   Staff indicated that we would be sending them a compliance agreement template for their review and consideration. In order to manage the resulting workload, Staff will initiate negotiations with approximately 30 additional companies each month through June, then 40 per month until the estimated 180 compliance agreements are signed.  In this first round of negotiations, 28 companies were sent the template with a transmittal letter.  Staff then followed up with at least one other phone call to answer questions and discuss the template.  Staff modified the agreements as requested and as appropriate.  The companies were asked to respond either by phone or e-mail of their intention to enter into an agreement with the Board. 

Key Issues

Public Hearings:  In order to assess any penalties against a company for non-compliance with the RPPC Law, or make any other finding regarding a specific company’s non-compliance, the Board is required by statute to hold a public hearing using procedures that conform with the Administrative Procedures Act, including having an Administrative Law Judge present during the hearing and deliberation phases of the case.  

Prior Experience:  The Board has prior, successful, experience with entering into RPPC compliance agreements for the 1996 certification cycle. Successful performance of the compliance agreements would bring the company into compliance and eliminate the need for public hearings.  Compliance agreements are appropriate for companies that were deemed to be out of compliance, and are willing to pursue actions to achieve compliance.  This approach acknowledges a company’s lack of compliance and takes a positive step towards compliance at a future date.  Since the companies have no control over past practices as a means to achieve compliance, the agreement would focus on future practices for all products packaged in regulated RPPCs.

Fiscal Impacts

The fiscal impacts of negotiating, approving, and monitoring a compliance agreement is primarily staff time.  The estimated costs associated with Public Hearings for the imposition of fines or penalties is approximately $500 to $1,000 for an Administrative Law Judge, prehearing conferences plus staff time, including the Board staff attorney assigned to the project. 

Findings

Completion of compliance agreements with companies for the 1996 RPPC Certification indicate that this is a successful tool to be used when implementing this law and working with the regulated community.

VI.
FUNDING INFORMATION
Public Resources Code Section 42322 states that any penalties and fines collected by the Board will be deposited into the Rigid Container Account of the Integrated Waste Management Fund. All costs to operate the RPPC program are paid from the Integrated Waste Management Fund/Account.

VII.  ATTACHMENTS

1. Compliance Status Chart

2. Compliance Agreement For Betco Corporation

3. Resolution Number 2001-184 For Betco Corporation

4. Compliance Agreement For Chase Brothers Company

5. Resolution Number 2001-185 For Chase Brothers Company

6. Compliance Agreement For Chemspec

7. Resolution Number 2001-187 For Chemspec

8. Compliance Agreement For Essential Industries

9. Resolution Number 2001-188 For Essential Industries

10. Compliance Agreement For Golden Star, Incorporated

11. Resolution Number 2001-189 For Golden Star, Incorporated

12. Compliance Agreement For Hercules Chemical Company, Incorporated

13. Resolution Number 2001-190 For Hercules Chemical Company, Incorporated

14. Compliance Agreement For Imperial Toy Corporation

15. Resolution Number 2001-191 For Imperial Toy Corporation

16. Compliance Agreement For Irontite By Kwik-Way, Incorporated

17. Resolution Number 2001- 192 For Irontite By Kwik-Way, Incorporated

18. Compliance Agreement For Mapei Corporation USA

19. Resolution Number 2001- 193 For Mapei Corporation USA

20. Compliance Agreement For Milliken and Company

21. Resolution Number 2001-194 For Milliken and Company

22. Compliance Agreement For Multi-Clean, Incorporated

23. Resolution Number 2001- 195 For Multi-Clean, Incorporated

24. Compliance Agreement For Palmer Paint Products, Incorporated

25. Resolution Number 2001- 196 For Palmer Paint Products, Incorporated

26. Compliance Agreement For Plaid Enterprises, Incorporated

27. Resolution Number 2001-197 For Plaid Enterprises, Incorporated

28. Compliance Agreement For Quikrete Companies

29. Resolution Number 2001-198 For Quikrete Companies 

30. Compliance Agreement For Roebic Laboratories, Incorporated

31. Resolution Number 2001-199 For Roebic Laboratories, Incorporated

32. Compliance Agreement For Royal Soap & Chemical Company 

33. Resolution Number 2001- 200 For Royal Soap & Chemical Company

34. Compliance Agreement For Scientific Models, Incorporated

35. Resolution Number 2001-201 For Scientific Models, Incorporated 

36. Compliance Agreement For Simple Green

37. Resolution Number 2001- 202 For Simple Green

38. Compliance Agreement For Sunnyside Corporation

39. Resolution Number 2001-203 For Sunnyside Corporation

40. Compliance Agreement For Telko, Incorporated

41. Resolution Number 2001-204 For Telko, Incorporated

42. Compliance Agreement For The Shaler Company

43. Resolution Number 2001-205 For The Shaler Company

44. Compliance Agreement For Velcro USA, Incorporated

45. Resolution Number 2001-206 For Velcro USA, Incorporated

46. Resolution Number 2001-207 Approval To Schedule Botanical Science, Incorporated For A Public Hearing To Consider The Imposition of Fines and/or Penalties

47. Resolution Number 2001-208 Approval To Schedule Sierra Sod and Supply For A Public Hearing To Consider The Imposition of Fines and/or Penalties

VIII.
CONTACTS
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