California Integrated Waste Management Board

Board Meeting
October 23-24, 2001
AGENDA ITEM 26
ITEM

Consideration Of Staff Recommendation To Change The Base Year To 1998 For The Previously Approved Source Reduction And Recycling Element; Consideration Of The 1997/1998 Biennial Review Findings For The Source Reduction And Recycling Element And Household Hazardous Waste Element; And Consideration Of Completion Of Compliance Order IWMA BR 99-50, For The City Of Big Bear Lake, San Bernardino County.

I.
SUMMARY 

The Board is required to review implementation of each jurisdiction’s Source Reduction and Recycling Element (SRRE) and Household Hazardous Waste Element (HHWE) as well as diversion rate achievement at least every two years (PRC Section 41825).  If a jurisdiction is not meeting the mandates of the IWMA, the Board may issue a compliance order and schedule pursuant to PRC Section 41850.  Fines of up to $10,000 per day may be levied only if the provisions of the compliance order and schedule are not met (PRC Section 41850).  As a result of the 1995/1996 Biennial Review, Board staff was unable to determine an accurate diversion rate for the City of Big Bear Lake.  The diversion rate that resulted from their 1990 base year yielded a negative percentage.  This was an indicator that their old base year was highly inaccurate.  

The City was issued a Compliance Order (Attachment 3) that outlined the various options by which the City could comply, one of which was the option to conduct a new base year generation study.  In response to the Compliance Order placed on the City, the City has requested to change its base year to 1998.  With the new base year, the City's originally claimed diversion rate would have been 72 percent; however, the Board staff and the City have made revisions and with these, the City’s 1998 diversion rate would be 56 percent.  Board staff also conducted a site visit/verification to review the diversion documentation submitted by the City in the new base year.  In addition, Board staff conducted a 1997/1998 Biennial Review of the City’s Source Reduction and Recycling Element (SRRE) and Household Hazardous Waste Element (HHWE), and found that the City has successfully implemented its SRRE and HHWE diversion programs.  A complete listing of the implemented programs is provided in Attachment 1 of this agenda item.  The City has also submitted documentation demonstrating completion of its Compliance Order.  The City continues to implement programs.  

II.
PREVIOUS BOARD ACTION 

On July 23, 1997, the Board approved the City’s SRRE and HHWE. The Board issued Compliance Order IWMA BR99-50 for the City on September 23, 1999.  On August 14, 2001, the Board failed to approve the City’s base-year change and the 1997/1998 SRRE and HHWE Biennial Review findings, and failed to approve the recommendation for ending the Compliance Order.  Staff was directed to return to the Board with options for consideration.

III.
OPTIONS FOR THE BOARD 

The Board may:

1. Approve the City's base-year change as originally submitted, accept the 1997/1998 SRRE and HHWE Biennial Review findings, and end the Compliance Order.

2. Approve the Board staff’s revised base-year change recommendations, accept the 1997/1998 SRRE and HHWE Biennial Review findings, and end the Compliance Order.

3. Disapprove the base year change and/or the 1997/1998 Biennial Review findings, and direct staff to schedule a public hearing to consider fines for failure to meet the requirements of the Compliance Order.

IV.
STAFF RECOMMENDATION

Board staff recommends the Board adopt Option 2; approve the Board staff’s revised base-year change recommendations, accept the 1997/1998 SRRE and HHWE Biennial Review findings, and end the Compliance Order.

V.
ANALYSIS 
Background
The City of Big Bear Lake is located in the San Bernardino Mountains at an elevation of almost 7,000 feet and alongside Big Bear Lake reservoir. The City’s population has grown from 5,351 in 1990 to 6,050 in 1998. About two-thirds of the residential properties are second, or seasonal, homes.  According to the City’s Community Development and Planning Department, there are 84 miles of road within the 7.5 square miles of city limits. This four-season resort community, with two resorts, has an average annual winter snowfall of about 63 inches.

The City’s waste generation is significantly impacted by the high tourist population and the free, Clean Bear trash and recycling drop-off sites, which are open 24 hours per day, 7 days per week.  These City sites have been used by tourists and near-by County residents.  The quality of the City’s roads has been affected by winter weather conditions and heavy year-round traffic. These roads, inherited when the City incorporated in 1980, were not built to withstand the weather and tourist conditions. Up-grading the quality of the roads is a long-term, on-going project for the City.  In addition, the long-term status of subdivision development and road construction enhances the City’s ability to divert much of the reclaimed inert materials (i.e., soil, rock, asphalt and concrete.)

The City’s waste stream is approximately 11 percent residential waste and 89 percent non-residential waste.  The pounds per person per day, based on generation is 35.24.  The low permanent resident population, in proportion to the heavy materials targeted for diversion, results in a high rate.  If the tourist population was included in the calculation of pounds per person per day it would be significantly reduced.  Based on research done by the Chamber of Commerce and the Discovery Center, nearly 5 million tourists visited Big Bear Lake in 1998.  Many of the businesses serve the needs of this tourist population.  For example, there were 119 lodges and 1 restaurant for every 106 permanent residents.  
Solid Waste Generation Study Diversion Requirements

All materials claimed as diversion must meet specified criteria.  In addition, all materials claimed as diversion must have been “normally disposed” prior to AB 939, and any materials that are considered to be a restricted waste type must meet the restricted waste criteria.  

The City, in an effort to target one of the largest sectors of their waste stream, implemented an inert materials construction and demolition debris recycling program.  All diversion claimed in the City of Big Bear Lake’s new base year generation study meets both the “normally disposed” and “restricted waste” diversion claim criterion.

Normally Disposed

“Normally disposed of” waste categories and waste types must constitute at least 0.001% of the total weight of solid wastes disposed in the solid waste stream as of January 1, 1990 (14 CCR Section 18722). In addition, they must have been disposed of at permitted solid waste landfills prior to any recycling activities. As such, these are allowed to be considered in the establishment of the base amount of solid waste from which source reduction, recycling, and composting levels are calculated (PRC Section 41781 (b)).

Asphalt, concrete, and soils were disposed by the City in 1990 and constituted more than 0.001% of the total weight of solid wastes disposed. They were disposed in permitted solid waste landfills in San Bernardino County prior to the implementation of asphalt/concrete and soils recycling activities and are allowed to be claimed as diversion in the establishment of the base year generation amount.

Restricted Waste Criteria

PRC Section 41781.2 states that four waste material types are considered to be restricted and must meet certain criteria in order to be claimed as diversion in a jurisdiction’s new base year generation study.  These restricted material types include:


1)  Scrap Metals


2)  Inert Solids


3)  Agricultural Wastes

4)  White-coated Major Appliances

To receive base-year diversion credit for a restricted waste type, the City must satisfy three criteria.  The City must demonstrate that:

1) prior to January 1, 1990, the solid waste claimed to have been diverted was disposed in a permitted disposal facility in the quantity being claimed as diversion; 

2) the diversion was a direct result of a specific action(s) taken by the City; and 

3) it is implementing, and will continue to implement source reduction, recycling, and composting programs as described in its SRRE.

The City has provided documentation that all three criteria have been met for, the restricted waste materials being claimed in the base year generation amount. 

Key Issues

Base-Year Change

The City has requested to change its base year from 1990 to 1998.  In March 1997, the Board approved methods for jurisdictions to use to increase the accuracy of their base-year generation data.  One of the approved methods allows a jurisdiction to establish a more current base year.   The City used generation-based studies for their 1997 and 1998 Annual Reports.  They used the data from the 1998 generation study to establish their 1998 base year.

To estimate the waste generation in 1998, the City used disposal data from the Board’s Disposal Reporting System and collected diversion information from the following activities: the collection of residential recyclables by the hauler; collection of recyclables from three municipal drop-off sites owned and operated by the hauler; recycling at a local grocery store; wood waste converted into mulch; and recycling of asphalt and concrete for construction of roads and other projects. The City’s survey was conducted by mail, using survey questions specific to the type of generator. Respondents provided tonnage data to the City survey staff person, and were visited by City staff.  Staff from Office of Local Assistance also conducted on-site visits to verify program implementation.

The City’s prior 1998 diversion rate, which was calculated using the City’s 1990 base year, was – 48 percent.  A negative diversion rate is an indicator that the 1990 base year was highly inaccurate, as suspected by the City.  The City claims that one reason for this inaccuracy is that the method for estimating the 1990 tonnages was a “guess” based on aerial survey photos.  When the County installed scales, the City learned that the actual disposal tonnages were much greater.  In addition, when breaking down the components of the waste stream, intermittent surveying was done.  Because the City’s activities are seasonal, accurate tonnages for asphalt and concrete waste would not have been accurately captured.

The City of Big Bear Lake considers the 1998 data to be more accurate than the original base year, and currently the most representative, available data.  The City originally submitted a new base year change request with a diversion rate of 72 percent.  However, the City has chosen to deduct a portion of the original diversion based on concerns expressed by the Board at its August meeting, which brings the City’s diversion rate to 56 percent.  Attachment 2 is the affidavit submitted by the City that provides additional details to support the requested new base year.   Board staff has determined that the request has been adequately documented, and therefore recommends the request for a new base year be approved. 

Certification Changes 

The City, based on Board concerns raised at the August Board meeting, revisited their study and conducted research into the history of the documented diversion.  As a result of staff’s site visit/verification of the survey results and the Cities further research, the City chose to make the following additional deductions to base year diversion activities for which the Board had concerns:  (1) the asphalt/concrete recycling tonnage for one business (RB1) was removed because the City learned that this business unexpectedly stopped recycling asphalt and concrete and without information on who will be resuming these activities, the diversion from this program cannot be verified as representative for future projects; (2) the asphalt/concrete tonnage for one business (RB5) was deducted because it was discovered that the tonnage had also been counted by another business (RB8); (3) the asphalt/concrete and soil tonnage for two businesses (RB3 and RB6) were removed until the City is able to reconfirm applicable conversion factors and quantification methodology, at which time Board staff will submit a base year correction; (4) the tonnage for the harvesting of the lake weeds (RB7) and the dredged soils from the lake (RB4) was deducted because although the City believes that this diversion is a result of its partnership with the Municipal Water District and their diversion efforts and should be allocated to the City, Board staff in consultation with the Legal Office has determined that the actual lakebed (the initial point of generation) lies within the Unincorporated San Bernardino County.**  The following table shows the all tonnage being deducted and the final revised tonnage.  The City agrees with all deductions and has submitted the attached revised certification.  The following table outlines the additional tonnage deductions and the final revised tonnage.  The revised certification shows the final diversion tonnage (See Attachment 2a).  

	Diversion Activity
	Original Diversion*
	Deducted Diversion*
	Final Diversion*

	Asphalt/Concrete Recycled 

(Business RB1)
	13,475


	10,200
	3,275

	Asphalt/Concrete Recycled

(Business RB5)
	1,200


	1,200
	0

	Asphalt/Concrete and Soil Recycled

(Business RB3)
	240


	240
	0

	Asphalt/Concrete Recycled

(Business RB6)
	200


	200
	0

	Lake Weeds Composted 

(Business RB7 )
	1,800


	1,800
	0

	Dredging

(Business RB4  )
	9,565


	9,565
	0


* Diversion based on weight in tons.

**
In 1978, the Big Bear Municipal Water District established an assessment district to raise funds for the acquisition of the lake property, including the lakebed. The assessment district includes land within the limits of the City of Big Bear Lake and within the San Bernardino County.  The City was incorporated in 1980 and the current City limits are at the high water mark of the lake. Therefore, it is believed the lakebed is property located within the County.  For more information, please see the web site: http://www.bbmwd.org/history.htm.

Base Year Analysis

	City of Big Bear Lake
	Disposal
	Diversion
	Generation

	Old Base Year Tons 1990
	9,220
	1,104
	10,324

	New Base Year Tons 1998
	17,147
	22,198
	39,345


	Diversion Rate
	Old  1997
	New  1997
	Old  1998
	New  1998

	
	- 26%
	ND
	- 48%
	56%


In addition to any deductions already made by the City and staff, the Board has authority to make additional deductions to the diversion tonnage.  Public Resources Code sections 41031, 41033, 41331, and 41333 provide that jurisdictions’ waste characterization components (which contain the waste generation studies) shall include data, which is as accurate as possible.  These statutes provide the basis for allowing jurisdictions to request, and for the Board to approve of, new base years.  Consequently, in considering new base year requests, the standard used by the Board is whether or not the new base year is as accurate as possible.  To the extent that the Board determines that a portion of the new base year is not accurate, the Board may approve the remainder of the new base year, with the inaccurate portion removed. 

Compliance Order IWMA BR99-50

The Board issued the City a Compliance Order (Attachment 3) at the September 21, 1999, Board meeting as a result of the City’s 1995/1996 Biennial Review findings.  The Compliance Order required the City to:

1) Work with Outreach Staff of the Office of Local Assistance (OLA) to determine which one of the following methods would be most appropriate to address the deficiency identified above by October 29, 1999.  Subsequently, Board staff will provide an update to the Board by December 14, 1999, of the method selected:

· Develop a new waste generation study, based on 1998 data or other available data with the intent of establishing a new, more accurate base year; 

· Use an alternative Board-approved method for correcting base-year inaccuracies;

· Make corrections to reporting year data;

· Use diversion reporting (waste generation) every year instead of a disposal reporting system; or

· Form a regional agency. 


Complete whichever method is chosen and submit the results by April 3, 2000.

2) Document its progress in implementing selected programs and meeting the 1995 and 2000 diversion requirements of 25 and 50 percent respectively.  A status update shall be submitted to the Board by February 1, 2000, and a final report shall be submitted by April 3, 2000.

The City has met the first requirement by conducting a waste generation study, based on 1998 data, and establishing a new base year (1998). Details on the study are included in the section “Base Year Change” described above.  The City has met the second requirement by meeting with the Board’s Office of Local Assistance staff, submitting its status update, and by demonstrating progress in meeting the 50 percent diversion requirement in 2000.  The City’s Compliance Order also requires the Board to hold a public hearing to determine if the City has complied with the requirements of the Order.  This Board meeting is intended to constitute that public hearing.  Staff has reviewed the City’s status reports and implementation of their Local Assistance Plan, and believes the City has complied with all the requirements in the Compliance Order.

The Board has the following general options regarding consideration of completion of Compliance Orders:

· At the end of the time period specified in the compliance order, the Board shall hold a public hearing to determine whether or not the Jurisdiction has complied with the Order. At that hearing the Board has several options depending upon its determination of compliance.

[PRC 41850(a), Standard Compliance Order section 3.1]

· If the Board determines that the jurisdiction has complied with the Compliance Order, the Board shall find that the Order has been completed and the jurisdiction will no longer be subject to potential penalties under that particular Order.

· As set forth in standard language in the Compliance Order, if the Board determines that any report, plan, schedule, or other document submitted for approval pursuant to this Order fails to comply with the Order or fails to achieve successful implementation of the SRRE the Board may:

a. Serve a notice that the Board will hold a public hearing to consider the imposition of penalties in accordance with PRC Section 41850, or 

b. Order the Jurisdiction to change the document (if there are major changes) as deemed necessary and approve the document as changed, or 

c. Return the document to the Jurisdiction with recommended changes (if there are minor changes) and a date by which the Jurisdiction must submit to the Board the document incorporating the recommended changes.

 [PRC 41850(a), Standard Compliance Order sections 3.1 and 3.5]

More specifically, when reviewing data submitted in response to a Compliance Order, such as a New Base-Year Request, the Board has the following options:

· Any information submitted by a jurisdiction to the Board on the quantities of solid waste generated, diverted, and disposed of is required to be as “accurate as possible” to enable the Board to accurately measure the jurisdiction’s compliance with the diversion requirements.

[PRC 41033, 41333, Standard Compliance Order section 1.3]

· Compliance Orders issued due to inaccurate diversion calculations required jurisdictions to address this deficiency through specified methods depending upon the nature of the inaccuracy and submit the results by a specified time period.

[Standard Compliance Order section 3.1]

· Submission of data that is not “as accurate as possible” in response to the Compliance Order which was issued because the original calculations were inaccurate does not constitute compliance with the Order. In such a situation the Board may exercise any of the options noted above. Which option is selected will depend upon the nature of the inaccuracy and the reason for its occurrence. 

· Following are some examples of how the options have been, or may be, exercised when considering New Base-year Requests that have been submitted in response to Compliance Orders:

· In some cases, where the Board has had questions about methods of calculation used (i.e. conversion factors, business surveys, etc.) – the Board has directed jurisdictions, in conjunction with staff, to review those calculations and return to a future Board meeting with additional information and/or revisions (Standard Compliance Order Option c. above). In these cases the Board believed that the data was not “as accurate as possible” due to concerns or disagreements about whether the appropriate methods of calculation and/or estimation were used. Therefore, additional information and consideration was required to make a determination.

· In some cases, where staff has discovered inaccuracies of a more technical nature (i.e. calculator error, restricted waste limitations, etc.) – the Board has modified the new base-year submittal and approved it as revised (Standard Compliance Order Option b. above). In these cases the Board was able to determine that the data was not “as accurate as possible” based upon errors that could be identified in the documentation submitted. Therefore, the data was correctable without the need for additional information or consideration.

· In a case where the data submitted is not “as accurate as possible” because the information submitted is fabricated or is discovered to be false when audited (i.e. diversion claimed for businesses that do not exist, site visit indicates that estimates were not based upon factual information) – the Board could still choose options b or c above, or it could choose to schedule a hearing to consider the imposition of penalties (Standard Compliance Order Option a. above). In this case the Board could decide that it would be appropriate to hold a hearing to determine whether or not to impose a fine because the inaccuracies were uncovered due to an audit by Board staff and they would have been readily identifiable if the submitter had made a minimal attempt to verify the accuracy of the data. These circumstances would make this case distinguishable from those instances noted above where the inaccuracies were the result a difference of opinion about how calculations should be done, or whether or not the calculations were done correctly.

Penalty Structure

The Board may impose fines only after a jurisdiction fails to adhere to the Compliance Order and schedule requirements.  Fines would be levied according to the cause of failure to adequately implement a SRRE and/or HHWE, as listed below.  Staff will recommend to the Board an appropriate level of penalty, based on an analysis of the above-mentioned criteria.

1. "Serious" failure includes jurisdictions that fail to implement their SRRE or HHWE without reason or justification.  The fine recommended for this type of violation would be no less than $5,000 and up to the maximum $10,000 per day.

2. "Moderate" failure includes jurisdictions that fail to implement their SRRE or HHWE due to mitigating circumstances that have no bearing on natural disasters, budgetary constraints and work stoppages.  Mitigating circumstances would be determined on a case-by-case basis by the Board.  The fine recommended for this type of violation would be $1,000 to $5,000 per day.

3. "Minor" failure includes jurisdictions that have implemented some or all programs, but have failed to meet the diversion requirements to some extent.  Fines will be based on information provided by jurisdictions as outlined in the above criteria for implementation, and on statutory relief considerations.  Fines, if determined to be appropriate, will be decided by the Board on a case-by-case basis, and would range from $1 to up to $1,000 per day.

Not withstanding the above penalty structure, if a jurisdiction demonstrates that it has made a good faith effort to implement its SRRE, including achieving the diversion requirements, the Board, on a case-by-case basis, shall not impose any penalties.

Removal of Penalties

Jurisdictions may only be fined after failing to adhere to the compliance order and schedule.  Fines will continue until a jurisdiction has implemented the programs as outlined in the compliance order.

Fiscal Impacts - N/A
Findings

1997/1998 SRRE and HHWE Biennial Review Findings

Staff conducted a 1997/1998 Biennial Review of the City’s SRRE and HHWE in accordance with the process described in the October 1997, Board-approved Biennial Review Process.  The City has reported that it has successfully implemented source reduction, recycling, and public education programs such as a procurement policy that establishes a bid process to exclude any contractors from landfilling asphalt and concrete debris; televised public service announcements and printed fact sheets and brochures; a residential curbside recycling program and three drop-off recycling sites; a lake weed composting and green debris mulching program; a program for the reuse and recycling of asphalt and concrete; and the creation of a soil product from lake dredging.  The City is in a mountainous region and much of its landscaping debris (pine needles) is not suitable for composting. The City does promote xeriscaping and a large amount of the pine needles are used for erosion control on the landfill slopes.

The City has also reported that it has successfully implemented programs for the safe collection, recycling, treatment and disposal of hazardous wastes generated by the households within the City through the establishment of a permanent HHW collection facility.  For these reasons, staff is recommending approval of their 1997/1998 Biennial Review findings for the City’s SRRE and HHWE.  A comprehensive list of the SRRE and HHWE programs that have been implemented is provided in Attachment 1 of this agenda item.  

VI.
FUNDING INFORMATION - N/A
VII.
ATTACHMENTS

1. Program Listing for City of Big Bear Lake

2. Base Year Modification Request Certification (original)

2a
Base Year Modification Request Certification (revised)

3. Compliance Order for City of Big Bear Lake

4. Resolution Number 2001-422

VIII.
CONTACTS

Name:  Rebecca Brown





Phone:  (916) 341-6680







Page 26-10

