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AGENDA ITEM 16 (Attachment 2)
ITEM

Discussion Of The Impact Of State And Federal Construction And Demolition Projects On Jurisdictions' Diversion Rate Achievement

I.
SUMMARY 

Cities and counties that are host to construction and demolition (C&D) projects undertaken by federal or state agencies, such as the California Department of Transportation (CalTrans), may see their disposal tonnage rise dramatically as a result of such projects.  Whether the waste is diverted or disposed is often outside the control of the host jurisdiction. Because C&D waste is heavy, even small amounts can increase a jurisdiction’s disposal tonnage and hence, lower its diversion rate.  For most jurisdictions, successful diversion rates are politically important as measures of their success.  The California Integrated Waste Management Board (Board) asked staff at the August 2001 Board meeting to bring forward an item that discussed this issue and the potential options for addressing it.

II.
PREVIOUS BOARD ACTION 

This is the first item to address this specific issue in general terms.

III.
OPTIONS FOR THE BOARD - NA

IV.
STAFF RECOMMENDATION - NA
V.
ANALYSIS 
Background
Public Resources Code (PRC) Section 41850(b)(4) directs the Board to consider the impacts on local jurisdictions of federal or state agencies’ C&D projects within a local jurisdiction that fail to divert the project’s waste:  

“In addition, the board shall consider only those relevant circumstances that have prevented a city, county, or regional agency from meeting the requirements of this division, including the diversion requirements of paragraphs (1) and (2) of subdivision (a) of Section 41780, including, but not limited to, all of the following… (4) The impact of the failure of federal, state, and other local agencies located within the jurisdiction to implement source reduction and recycling programs in the jurisdiction on the host jurisdiction’s ability to meet the requirements of paragraph (2) of subdivision (a) of Section 41780.”

PRC Section 41821 (c) (1) (B) allows a jurisdiction to include in its annual report to the Board a discussion of the factors it believes would keep the estimated diversion rate provided in the annual report from accurately reflecting its diversion efforts; for example, C&D waste from a CalTrans project within its jurisdiction.  

“A jurisdiction may also include, in the report required by this section, all of the following: (1) any factor that the jurisdiction believes would affect the accuracy of the estimated waste disposal reduction calculation provided in the report pursuant to paragraph (1) of subdivision (b) to accurately reflect the changes in the amount of solid waste that is actually disposed.  The jurisdiction may include, but is not limited to including, all of the following factors:… (B) The effects of self-hauled waste and construction and demolition waste.”

Statute, however, does not specifically address how the Board should handle the problem of C&D waste from federal or state agencies’ construction and demolition projects.  For this reason, the Board requested staff at the August 2001 Board meeting to prepare a discussion item that would:

1) outline examples of how C&D waste from CalTrans projects have impacted specific jurisdictions; and 

2) identify potential alternatives for addressing these circumstances.   

Examples Of Impacts On Jurisdictions

One example is a city that was the site of a one-year CalTrans freeway project in 2000.  With the project’s disposal tonnage counting against them, the City’s 2000 diversion rate would decrease.  However, since the project is short-term, the jurisdiction’s diversion rate should normalize the year after the project ceases, and show an increase from the 2000 diversion rate.  It is important to note that because the standard method for calculating a jurisdiction’s diversion rate is disposal-based, any waste diverted from the project would only count indirectly toward diversion because it would not be included in its disposal tonnage.  A jurisdiction could count the diverted tonnage directly as diversion only if it conducted a waste generation study, and thus, possibly off-set the disposal tonnage.  Conducting such a study could be extremely costly, however, and would require the cooperation of the federal or state agency.  In addition, the waste from a short-term project may only be considered “representative” of the jurisdiction’s waste stream during the life of the project, and therefore, not a good basis on which to establish a new base year.

A second example is a City that is one of several contiguous cities that are sites of a long-term CalTrans project (approximately six years).  The City’s normal disposal tonnage greatly increased as a result of the project, especially since all of the project’s disposed waste was allocated to that one City.  This situation could be addressed by allowing the City to establish a new base year, or to have a non-determined diversion rate for that year (Option 4 below).  

Key Issues

In response to the Board’s direction at the August Board meeting, staff has outlined below a number of options that could be available for jurisdictions that experience circumstances similar to those described above. Options 1-5 have been previously used by the Board in other circumstances.  Because the circumstances for each jurisdiction will likely vary, it would seem reasonable to provide a jurisdiction hosting a federal or state agency C&D project with a number of acceptable options, depending on the circumstances of the project.  This would have to be determined on a case-by-case basis. 

Option 1: Good Faith Effort 

This option allows the Board to consider a jurisdiction’s diversion efforts, and determine whether it otherwise made a good faith effort to implement diversion programs to achieve the diversion requirement. In this case, a lower diversion rate because of a federal or state agency C&D project would not be considered evidence of non-compliance.  

Pros:

( 
A jurisdiction would not have to pay the cost of conducting a new waste generation study.

(  
A jurisdiction may feel its efforts to implement its Source Reduction and Recycling Element (SRRE) were acknowledged by the Board.

( 
Even though a reduced diversion rate might not be reflective of a jurisdiction’s efforts to implement diversion programs, this option would be acknowledging that the lower rate was the result of an increase in disposal tonnage from a project outside of its control.

( 
A jurisdiction could submit two diversion rates – one including the tonnage from the project, and one without, to clearly identify the project’s impact, as allowed in PRC Section 41821.

Cons:

( 
It could be challenging to determine whether a drop in diversion was the result of a specific federal or state agency C&D project, or from some other factor.

( 
A lower diversion rate might not be politically acceptable to a jurisdiction.

( 
CalTrans and other state agencies that generate C&D waste could be given the wrong message, i.e., that their waste does not impact a host jurisdiction, and therefore, they would have no incentive to divert waste from their projects, despite the requirements of AB75.

Option 2:  Establish a new base year

In theory, a city could conduct a waste generation study and establish a new base year that includes both the disposal and diversion tonnage from a project, if the project is considered to be “representative” of a jurisdiction’s annual waste stream.  A long-term project, for example, six or seven years, might be determined to be “representative.”  However, such an option would require the agency responsible for the project, for example CalTrans, to work with the jurisdiction hosting the project so that tonnage disposed or diverted from the project could be tracked by jurisdiction-of-origin.  On the other hand, including disposal and diversion tonnage from a short-term project (e.g., one or two years) could arguably be considered not to be representative of a jurisdiction’s normal wastestream.  Including such tonnage in a new base year could result in an abnormally high disposal amount for that year, leading to an over-estimated diversion rate in the years after project completion because the jurisdiction’s disposal tonnage would likely be lower than it was during the project.

Pros:  

( 
If the project is long-term, a new waste generation study that included the project’s disposed and diverted waste could be determined to be representative of a jurisdiction’s waste stream and diversion efforts, and therefore could be the basis for an accurate estimate of a jurisdiction’s diversion rate.

( 
Allowing a jurisdiction to include the diverted waste from a long-term federal or state C&D project (e.g., a CalTrans project), could provide that agency with additional incentive to follow through on its AB75 plans to implement more diversion programs for its C&D projects.

Cons:

( 
Conducting a new waste generation study could be costly for a jurisdiction.

( 
The agency responsible for the project would be required to track the waste disposed and diverted by jurisdiction-of-origin, which may be very difficult when a project spans more than one jurisdiction.  Without tonnage data specific to a jurisdiction, it would not be possible to include the project’s waste tonnage in a new waste generation study.  

( 
The Board would have to clarify when waste from a project would be considered to be “representative” of a jurisdiction’s normal waste stream.  For example, if a jurisdiction included large amounts of disposal tonnage in a new base year established in a year of a large short-term project, that jurisdiction’s diversion rate could increase significantly in years after project completion because of the resulting reduction in disposal.  In that case, subsequent years’diversion rates might not be reflective of the jurisdiction’s program implementation, and could require that a new waste generation study be conducted.

( 
The Board would also need to decide whether the tonnage for any one year of the project could be counted, or if the jurisdiction would be required to estimate the project’s annual average tonnage disposed and/or diverted.  

( 
This option might not be acceptable in all cases; for example, it would probably not be acceptable for short-term projects.

Option 3:  Generation-based diversion rate
This option would allow a jurisdiction that was host to a federal or state agency C&D project to calculate its diversion rate using the generation method to count all of its waste disposal and diversion tonnage, including the tonnage from the C&D project.  Because this option would not be establishing a new base year, once the project was completed, a jurisdiction would return to using its original base year for estimating its annual diversion rate.  It will therefore be important for a jurisdiction that uses this option to remember that starting in 2000, a jurisdiction will be required to maintain a 50 percent diversion rate each year thereafter unless a jurisdiction has a Board-approved reduced diversion requirement.  

Pros:

( 
A new waste generation study that included the project’s disposed and diverted waste for the reporting year in question could be representative of a jurisdiction’s waste stream and diversion efforts for that year, whether the project was short or long-term.

( 
Allowing a jurisdiction to include the diverted waste from a federal or state agency C&D project, e.g., a CalTrans project, could provide that state agency with additional incentive to follow through on its AB75 plans to implement diversion programs for its C&D projects.

( 
Once the project ends, the jurisdiction could once again use its original base year to estimate its reporting year diversion rate.

Cons:

( 
Conducting a new waste generation study could be costly for a jurisdiction.

( 
The responsible agency would be required to track the waste disposed and diverted by jurisdiction-of-origin, which may be very difficult when a project spans more than one jurisdiction.  Without tonnage data specific to a jurisdiction, it would not be possible to include the project’s waste tonnage in a new waste generation study.

( 
This option could result in a higher diversion rate than would have been measured if the project had not occurred, giving the jurisdiction a false sense of achievement. If the project was only short-term, say one or two years, it would not be possible to estimate an average disposal or diversion amount from the project, so it would all have to be counted. Once the project is completed, the jurisdiction’s diversion rate would be back to where it was without the project’s diversion tonnage, which could be lower if the large amount of diversion was no longer counted.

Option 4:  Not assign a diversion rate

This option would allow the Board to accept a non-determined diversion rate for a jurisdiction for the reporting year in question.  In this case, as the demolition portion of a project winds down, the disposal tonnage should decrease, and its impact on the City’s diversion rate should decrease accordingly.

Pros:

( 
This option would spare the jurisdiction the expense of conducting a new waste generation study.

( 
A non-determined diversion rate rather than a lower diversion rate may be more politically acceptable to a jurisdction.

( 
A jurisdiction would not have to track the disposal and diverted tonnage from the federal or state agency’s project.

Cons:

( 
By not knowing what the diversion rate is, a jurisdiction would not be able to track its progress in achieving the diversion requirement and thus would not know whether additional diversion programs were necessary, unless it tracked the project’s tonnage by jurisdiction-of-origin.

( 
CalTrans and other state agencies that generate C&D waste from projects around the state would be given the wrong message, i.e., that their waste does not impact a host jurisdiction, and therefore, they would have no incentive to divert waste from their C&D projects, despite the requirements of AB75.

( 
The Board would have to determine for how many years a “non-determinable” rate would be acceptable.

Option 5:  1066 time extension or alternative diversion rate

This option would allow a jurisdiction to apply for one or more SB1066 time extensions, or an alternative diversion rate, until the project in question was completed.  The jurisdiction would not be required to be at 50 percent diversion during the extension.  

Pros:

( 
This option would spare the jurisdiction the expense of conducting a new waste generation study.

( 
A jurisdiction would not have to track the disposal and diverted tonnage from the federal or state agency’s project.

( 
The jurisdiction may have time, depending on the duration of the project, to work with the federal or state agency to establish a diversion program for the project’s waste.

( 
If the jurisdiction does not have control over whether (or where) the federal or state agency responsible for the project disposes or diverts the waste generated from the project, then granting an extension for meeting the diversion rate until the project is completed could be reasonable.

Cons:

( 
The Board does not have the authority to require a jurisdiction to apply for either a time extension or an alternative diversion rate.  

( 
Such projects could potentially continue past the statutory endpoint of January 1, 2006, for allowable time extensions or alternative diversion rates.  

( 
This option may not be politically acceptable to some jurisdictions that believe they would be at an acceptable level of diversion if the federal or state project had not occurred.  

( 
Unless the jurisdiction was tracking the project’s disposal tonnage, the jurisdiction would not know what its diversion rate would be aside from the project.

(
CalTrans and other state agencies that generate waste would be given the wrong message, i.e., that their waste does not impact a host jurisdiction, and therefore, they would have no incentive to divert a C&D project’s waste, despite the requirements of AB75.

( 
This option would not be available for the reporting year 2006 or later, without statutory changes.

Option 6:  Deduct reporting year disposal 

This option would allow a jurisdiction to deduct the project’s disposal tonnage from its reporting year disposal amount.  Several jurisdictions have requested to use this option, but it has not been offered to date as an alternative to this particular issue, i.e., the disposal of C&D waste from a federal or state agency project.  Use of this option would therefore set a precedent.  The option could be similar, however, to the Board’s policy of allowing certain wastes sent to Class II landfills to be deducted when certain conditions are met.    

Pros:  

( 
This option would spare a jurisdiction the expense of conducting a new waste generation study.  

( 
The jurisdiction would see that its efforts to implement its SRRE were acknowledged by the Board.

( 
Because a jurisdiction does not have control over a federal or state agency project, this option would relieve it from having to count the project’s disposal tonnage.

( 
A jurisdiction could submit two diversion rates – one including the tonnage from the project, and one without, to clearly identify the project’s impact, as allowed in PRC Section 41821.

Cons:

( 
The agency responsible for the project would be required to track the disposal tonnage by jurisdiction-of-origin in order to deduct the correct amount of tonnage.

( 
It may be difficult for the Board to determine when a project’s disposal tonnage should be deducted; for example, the Board would have to determine whether all federal and state agency projects’ disposal tonnage should be deducted, or only those projects lasting a certain number of years, or having a particular percentage impact on a jurisdiction’s diversion rate.

( 
CalTrans and other state agencies that generate C&D waste would be given the wrong message, i.e., that their waste does not impact a host jurisdiction, and therefore, they would have no incentive to divert more of their project’s waste, despite the requirements of AB75.

Conclusion

Since 1995, the Board has used Options 1-5 on a case-by-case basis.  Option 6 would be a new alternative and would require that the Board determine under what circumstances this option could be used.  In any case, because the circumstances for each jurisdiction will likely vary, it would seem reasonable to provide a jurisdiction hosting a federal or state agency C&D project with a number of acceptable options, depending on the circumstances of the project, and determined on a case-by-case basis. 

VII.
ATTACHMENTS – NA
VIII.
CONTACTS

Name: 
Catherine L. Cardozo  




Phone:  (916) 341-6248

Name: 
Elliot Block






Phone:  (916) 341-6080
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