California Integrated Waste Management Board

Board Meeting
October 15-16, 2002
AGENDA ITEM 1 (Revised)
(Continued from September 17-18, 2002 Meeting, Agenda Item 38)

ITEM

Discussion And Request For Rulemaking Direction On Formally Noticing Proposed Revisions To Regulations For Alternative Daily Cover For 45-Day Comment Period
I.
SUMMARY 
In February 2002, the Board directed staff to initiate the informal rulemaking process to revise Alternative Daily Cover (ADC) state minimum standard regulations.  

The informal rulemaking process was implemented as directed by the Board.  The process included public workshops conducted in June and July and release of initial draft revised regulations.  

The purpose of this item is to consider approval to formally notice proposed revised ADC regulations developed based on the informal process.

II.
PREVIOUS BOARD ACTION 
The following is a brief summary of previous Board actions related to this item:

February 2002
Board direction to staff to implement five options on the three categories of ADC issues evaluated by the ADC Work Group (State Minimum Standards, ADC Reporting, and Market Impacts). 

December 2001
Discussion of compliance with Board action July 2001 on Disposal Reporting System misreporting. Seven facility disposal reports revised and reconciled as required; two facilities to be further investigated in coordination with State Board of Equalization (BOE). [Agenda Item 14 (revised)].
November 2001
Approval of work plan for ADC Work Group

October 2001

Discussion of status of ADC Work Group

July 2001
Discussion of Policy issues and direction to convene ADC Work Group (Agenda Item 24); Action on Disposal Reporting System ADC misreporting for specific jurisdictions (Agenda Item 23)

September 1999 
Discussion of policy issues and potential overuse of ADC 

July/December 1997
Adoption of regulations for ADC

III.
OPTIONS FOR THE BOARD 
Board Members may:

1. Direct staff to formally notice the proposed Revised Alternative Daily Cover Regulations.

2. Direct staff to make revisions to the proposed regulations and formally notice the proposed Revised Alternative Daily Cover Regulations.

3. Direct staff to conduct further analysis on the proposed regulations and return to the Board at a future meeting for consideration of approval to formally notice the proposed regulations.

IV.
STAFF RECOMMENDATION
Staff recommends Option 1.

V.
ANALYSIS 
Background

The use of Alternative Daily Cover (ADC) for waste diversion at solid waste landfills has been subject to significant debate and controversy since the development of related Board policies in the early 1990’s.  Use of ADC has been a significant concern of composting, biomass-to-energy, and construction and demolition material operations that compete with landfills for feedstock. 

Chapter 978 of the Statutes of 1996 (AB 1647, Bustamante) clarified the legislative intent that the use of waste-derived ADC and other beneficial uses of waste materials at landfills constitute diversion through recycling (Public Resources Code (PRC) 41781.3).  The Board adopted regulations governing ADC use and reporting in 1997 as required by AB 1647.  In adopting the regulations, the Board was required to consider several criteria.  One criterion included those conditions necessary to provide for the continued economic development, economic viability, and employment opportunities provided by the composting industry (PRC 41781.3(b)(2)).

Regulations adopted by the Board to meet the mandate of AB 1647 became effective in late 1997 and early 1998.  These regulations included state minimum standards and disposal reporting requirements contained in Title 27, California Code of Regulations (27 CCR), sections 20680, 20690, 20695, and 20700 and 14 CCR, Chapter 9, Article 9, specifically sections 18808 (haulers), 18809 (transfer/processing stations), 18810 (landfills), 18812 (agencies), and 18813 (Jurisdictions).   

ADC Policy Issues and Board Direction

Concerns with potential misuse of ADC have periodically been brought to the attention of the Board since ADC regulations were adopted in 1997.  Staff presented to the Board in July 2001 the year 2000 ADC use from the Disposal Reporting System (DRS).  The DRS showed an unexpected large increase in ADC use, primarily green material ADC.  Misuse of construction and demolition debris ADC at several facilities was also noted at that time due to inadequate material quality and processing.

In response, the Board took specific actions on facilities regarding misreporting and potential overuse of ADC.  The Board also directed staff to convene a work group of stakeholders to develop options for addressing three broad categories of ADC policy issues.  These issues included: (a) State Minimum Standards and Local Enforcement Agency (LEA) Guidance; (b) ADC Reporting and Impacts on Jurisdiction Diversion Achievement; and (c) Market Impacts of ADC.  The Board subsequently directed staff to record separately input on legislation and any other issues that stakeholders bring up, but not develop options for those issues.
Public workshops were conducted as directed by the Board using an interactive format with staff acting as facilitators.  Over 80 work group participants representing a broad range of stakeholders attended the workshops on January 10 in Southern California and January 17 in Sacramento.  Breakout groups were formed broadly representative of the various stakeholder interests (landfill operators, composting and other facility operators, haulers, LEAs, AB 939 Jurisdictions, and environmental groups).  Each breakout group was tasked to identify statements of ADC issue/problems and potential solutions.  Consensus was desirable but not required.

At the February 19-20, 2002  Board Meeting (Agenda Item 14), the Board was presented an analysis of the workshops and work group, the updated status on ADC use in 2000, and options for further policy direction (http://www.ciwmb.ca.gov/agendas/mtgdocs/2002/02/00007270.doc).   Corrected ADC use for 2000 was found to be significantly lower than initially reported primarily due to DRS misreporting.  However, ADC use continued to increase from previous years, and two facilities were subsequently found to have overused green material ADC. The Board also directed staff to implement five options to address the three ADC issue categories.  Option 1 required staff to implement an informal rulemaking process for revised ADC state minimum standard regulations. The framework for concepts and standards to address in the revised regulations are included in the February agenda item.

Key Issues and Findings:

The informal rulemaking process for revised ADC regulations was implemented consistent with Board policies and procedures and in accordance with the Board’s direction.  Informal workshops were conducted June 26 in Sacramento and July 11 in Diamond Bar.  Approximately 50 persons attended the workshops.  An initial informal draft set of regulations and staff report were transmitted prior to the workshops to approximately 80 ADC work group members and posted for public notification.  Written comments and recommendations were also requested to be submitted to staff by July 24 in order to meet a deadline of presenting results to the Board by September at the earliest.  

Written comments were received from County Sanitation Districts of Los Angeles County (LACSD) dated August 6, 2002 and Riverside County Waste Management Department dated August 1 and August 9, 2002.  These two comment letters provided specific recommendations regarding processing and material grain size specification for green material and construction and demolition (C&D) waste ADC.  Suggested changes to the informal draft regulations were transmitted by two members of the California Refuse Removal Council (CRRC) southern section on July 30.   By letter dated May 23, 2002,  Mr. John McLemore, Chair of the County of Santa Clara Recycling and Waste Reduction Commission, requested that the Board clarify ADC regulations to add usage specifications and restrictions on allowable ADC materials.  The Commission is concerned that there may be financial incentives that can lead to increased use of ADC and supports restriction of ADC use, including adoption of local ordinances.   An additional letter dated September 3, 2002, was received from the California Refuse Removal Council.  This letter provided specific recommendations for the regulations, including 100% grain size specifications and processing prior to placement by screening and/or grinding, exclusion of food wastes from green material ADC, and inclusion of a grain size requirement for compost ADC.

The following summarizes proposed modifications to the regulations based on analysis of comments received and the Board’s direction.  The proposed regulations recommended for formal comment are included in Attachment 1 (Version 23.08.16.02).

Beneficial Use

A suggested new state minimum standard (27 CCR 20685) provides a standard controlling the performance, reporting, and potential overuse of waste materials diverted at solid waste landfills for construction and operation.    There are currently no standards and reporting requirements that apply to beneficial use of wastes at solid waste landfills.   Misuse of waste materials for beneficial use could impact public health and the environment.  Misreporting of beneficial use as ADC has been an ongoing problem for the Board with regard to tracking and controlling of ADC use.  Both aspects are addressed by the suggested standard that is performance-based and intended to not be overly prescriptive or burdensome to the landfill operator or enforcement agency.  The initial draft beneficial use standard has been modified to improve clarity based on the informal comments received.  One commenter express concern that the standard might conflict with proposed C&D disposal (Phase II) regulations.  The proposed standard would not conflict with the C&D Phase II regulations because nothing in this standard would preclude the Board from setting forth appropriate standards and regulatory tier requirements for disposal facilities that accept C & D waste..  

Material Specifications- Contamination of ADC and Blending or Layering of ADC Types

Based on discussion with Board inspectors and LEAs, subsection 20690(a)(11) has been added to require the landfill owner or operator to implement a program to minimize contamination of ADC.  This standard would address both materials that would not be compatible with cover performance (e.g. waste paper and plastic that could cause a blowing litter problem) and materials not included within the individual ADC types specified in subsection 20690(b) (e.g. source separated green waste blended in construction and demolition debris ADC).  Staff has not been able to develop a numerical contamination limit for ADC that would have technical justification or be enforceable.  

Suggested language has been added to subsection 20690(b) to require site-specific demonstration projects should an owner or operator blend or layer separate ADC materials not otherwise specified in the specific material type ADC standards.  This standard would not apply to using more than one ADC type side-by-side on the working face.  Modifications of the initial informal draft regulation were made to improve clarity as suggested by several commenters.

Material Specifications- Processing and Grain Size
Suggested language has been added to subsections 20690(b)(3)- Processed Green Material ADC and 20690(b)(9)- Construction and Demolition (C&D) Wastes ADC to incorporate grain size specifications.  

The specification for C&D ADC is based specifically on successful demonstration projects conducted by LACSD.  The proposed green material ADC specification has been increased from 95% <3 inch to 95% <6  inch based on the specific suggestion from Riverside County Waste Management Department, and several other commenters indicating that the initial specification does not reflect actual material produced by typical grinding equipment.  LACSD is still evaluating the green material grain size specification they now produce but recommended the standard be equivalent to the C&D ADC standard.  Anecdotal information of increasing C&D ADC use without processing and specified grain size reduction in current regulations has also raised concern of potential conflicts with State Water Resources Control Board and Local Air District regulations.  This is because large coarse debris over the working face could adversely affect moisture infiltration control and air emissions.

Several commenters suggested that 100% grain size limits be specified but this change was not made based on discussions with one equipment manufacturer and other commenters suggesting that flexibility be maintained for minor exceedances which have no significant effect on performance.  It is anticipated that this requirement may be revisited based on input from the formal comment period.
Several commenters suggested that flexibility be allowed for alternative grain size specifications.  No changes have been proposed in response because the regulations currently allow site specific demonstration projects for ADC uses not specified.  Therefore, an operator could propose an alternative specification but it would be subject to a demonstration project approved by the LEA with concurrence by the Board.  Board records indicate one demonstration project for grain size specification has been fully approved (LACSD C&D ADC).
Several commenters suggested that flexibility be allowed for alternative grain size specifications and processing standards.  The proposed regulations have incorporated flexibility specifically in the green material and C&D ADC standards to allow for alternative grain size and processing requirements if approved by the LEA and the Board concurs.  Alternatives would be required to be specified in the Report of Facility Information (RFI).  There are unique cases of existing ADC use where such alternatives would appear appropriate and flexibility warranted.  Board staff will present examples of such cases.  A site-specific demonstration project may not be required to comply with this standard although would not be precluded as a basis for approval of the alternative standard.  Board records indicate one demonstration project establishing a grain size specification has been fully approved (LACSD C&D ADC).
Board direction was made in an all LEA letter dated August 14, 2001, that spreading and compacting ADC on the working face alone does not address compliance with existing C&D ADC processing requirements.  However, some LEAs have reported that this interpretation of the standard is not in their view enforceable.  Therefore, the suggested regulation, where referencing specifically the material size specifications, includes the requirement that the specification be met prior to spreading and compacting on the working face.  Staff has not been able to develop language requiring specific processing methods to be used that would have technical justification or be enforceable.  

Construction and Demolition Debris ADC Material Type Specifications
Because of the identified problem with incompatible materials used for construction and demolition waste ADC, 20690(b)(9) is suggested to refine the types of C&D materials appropriate for ADC use.  The initial informal draft regulation referenced C&D Phase I regulations currently in the formal rulemaking process.  As requested by commenters, reference to those regulations have been deleted and replaced with the specific types of C&D materials appropriate for ADC.

Numerical Quantity Cap on ADC Amounts
Board staff has considered but cannot at this time propose a numerical quantity cap on ADC that would have an adequate technical basis.  In addition, the Office of Administrative Law (OAL) has previously rejected numerical ADC quantity limits.  Some stakeholders have suggested caps such as 10% of total disposal tonnage as an appropriate limit.  However, the range of ADC types and density conversion factors can vary significantly.  In addition, landfill waste to cover ratios can also vary significantly based on landfill size, type, and site characteristics.  In lieu of a numerical cap, Board staff is recommending several revisions that would enhance control of potential overuse (20690(a)(7) and 21600(b)(6)).

Other Comment Areas

Several commenters requested that language be included to deem all specified categories of ADC materials preapproved and not subject to any demonstration projects or other governmental approvals or authorization. This modification cannot be made because the Board does not have the authority to preempt the authority of other agencies such as the State Water Resources Control Board and Local Air Districts.  

Other commenters expressed similar recommendations with regard to the Board’s solid waste permitting process.  A modification in response to this comment was not made because state minimum standards cannot preempt constraints on ADC use in the site specific solid waste facility permit and California Environmental Quality Act (CEQA) documentation.  However, in some circumstances LEAs and operators may be able to use the Report of Facility Information (RFI) amendment process to administratively incorporate ADC use if all required conditions are met.  Guidance on the RFI amendment process with respect to ADC is provided in LEA Advisory 48.

Recommended modification to include spray-on products other than foams and alternative intermediate cover as new categories not requiring site-specific demonstration projects were not made because in staff’s opinion there is insufficient information to allow that flexibility on a state-wide basis.

Rulemaking Process

Should the Board approve the proposed regulations for formal comment, it is anticipated that Notice of a 45-day comment period would be projected for release at the earliest in December.

VI. 
FUNDING INFORMATION – N/A
VII.
ATTACHMENTS 

1.  
Proposed Revised Alternative Daily Cover Regulations (Version 23.08.16.02)

VIII.
CONTACTS

Name:  Elliot Block          
Phone:  (916) 341-6080

Name:  Scott Walker          
Phone:  (916) 341-6319
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