California Integrated Waste Management Board

Board Meeting
October 15-16, 2002
AGENDA ITEM 35
ITEM:

Consideration Of The 1999/2000 Biennial Review Findings For The Source Reduction And Recycling Element And Household Hazardous Waste Element; And Consideration Of Issuance Of A Compliance Order Relative To The 1999/2000 Biennial Review Findings For The Unincorporated Area Of Fresno County

I. SUMMARY  

California Integrated Waste Management Board (Board) staff has conducted a 1999/2000 Biennial Review of the unincorporated area of Fresno County (County’s) Source Reduction and Recycling Element (SRRE) program implementation and diversion rate achieved.  The County achieved a diversion rate of 37 percent for 1999 and 31 percent for 2000. Staff also reviewed the County’s SB1066 Time Extension request.  Staff’s analysis indicates, however, that the County has made insufficient implementation efforts to-date to meet the good faith effort requirement of Public Resources Code (PRC) Section 41820(a)(6)(A) for approval of a SB1066 time extension request.  Specifically, staff’s analysis indicates that the County has not made a good faith effort to implement the proposed ordinances, recycling programs, composting programs and material recovery operations selected in its SRRE.  Board staff therefore recommends the Board consider issuing the County a compliance order.

II.  PREVIOUS BOARD ACTION

This is the first time this item has come before the Board.  In a related item, the Board approved staff’s recommendation at the August 2002 Board meeting that the County’s Time Extension application be denied, and that staff be directed to commence the compliance order process.

III. OPTIONS FOR THE BOARD

1. Find that the County is not adequately implementing its SRRE and approve the attached order of compliance as written.

2. Find that the County is not adequately implementing its SRRE and approve the attached order of compliance with alternate or additional conditions.

3. 
Allow the County additional time to demonstrate its progress in implementing its SRRE and in achieving the 50 percent diversion requirement of PRC Section 41780.

IV. STAFF RECOMMENDATION

Board staff recommends the Board adopt Option 1:  Find that the County is not adequately implementing its SRRE and approve the attached order of compliance as written.

V. ANALYSIS

Background 

PRC Section 41821 requires all jurisdictions to annually submit to the Board by August 1, a report on their progress in implementing their SRRE and HHWE, as well as progress toward achieving the diversion requirements of PRC Section 41780.  PRC Section 41821 also requires the Board to review a jurisdiction’s Annual Report and to notify the jurisdiction of any additional information that is required within 120 days of receipt.

PRC Section 41825 requires the Board to review each City, County, and Regional Agency's (jurisdiction) SRRE at least once every two years.  The Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE and HHWE-selected programs to meet the diversion requirement; this information is reported in a jurisdiction’s Annual Report.  As a result of this review, the Board may find a jurisdiction has adequately implemented programs and achieved the diversion requirement; that a jurisdiction has made a good faith effort to implement programs but has not achieved the diversion requirement; or that a compliance order should be assigned to a jurisdiction that has failed to adequately implement its SRRE and/or HHWE and/or failed to achieve the diversion requirement.  Alternatively, a jurisdiction that has not achieved the diversion requirement may petition for one or more time extensions to meeting the 50 percent diversion requirement for a maximum of five years; no extensions may be effective beyond January 1, 2006 (PRC Section 41820).  

In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy that was amended and approved by the Board in August 2001 (PRC Section 41850).  “Good faith effort” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its SRRE or HHWE, or alternative programs or activities that achieve the same or similar results.  

If it appears a jurisdiction has failed to make a good faith effort to implement its SRRE and/or HHWE, the Board may consider issuing the jurisdiction a compliance order.  PRC Section 41825 requires the Board to confer with a jurisdiction at least 60 days prior to issuing a notice of intent to issue a compliance order.  PRC Section 41825 also requires the Board to issue a notice of intent to issue an order of compliance not less than 30 days prior to the Board hearing where issuing the compliance order would be considered.  If a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may still decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE. 

Key Issues

Diversion Program Analysis:

Based on its preliminary review of the County’s lack of progress in implementing diversion programs and in meeting the diversion requirement for 2000, Board staff recommended in a previous consideration item that the County’s SB1066 Time Extension application be denied due to a lack of demonstration of good faith effort.  The specific reasons that Board staff believes the County has not made a good faith effort include: 


The County's SRRE indicated that the County would conduct a number of feasibility studies and develop a master plan.  Prior to 2000, numerous reports were presented to the County’s Board of Supervisors relating to the approval of various recycling options; however, the County Board of Supervisors determined that it was not practical to carry out most of the proposed programs. Following the Supervisors’ decisions, no alternative programs were ever put in place to promote recycling. The County Board of Supervisors has a history of repeatedly directing County staff to look for the next “option,” which has resulted in preventing the costs associated with implementation of any programs.  The outcome is that County staff appears to be bouncing from one program attempt to the next without any significant recycling programs being implemented.

· For the recycling programs that were attempted by the County, it appears that only minimal effort was made to implement a recycling program and when the program failed, no alternative programs were planned or implemented.  The County selected to implement curbside recycling; however because there is a free market system, and they have not set any objectives amongst haulers to promote recycling, curbside recycling is completely voluntary, with minimal program participation.  Even with the low curbside recycling rates, the County deemed that there was no justification to implement its SRRE-selected materials recovery facility.

· The County’s SRRE indicated that the County would participate in a study to address a compost facility.  No feasibility or cost comparison study for a compost facility was ever conducted; however in 1995, a pilot project, consisting of directing greenwastes to a designated area of the landfill for later collection and processing, was attempted at the landfill, but it was terminated and deemed a failure.  The County has continued to follow the tactic of focusing its efforts in only one direction at a time, and when that effort failed, it had no back up plans, so the programs offered to collect recyclable materials today are virtually the same as those offered almost a decade ago. 

· The special waste programs selected in the County’s SRRE included enactment of a mandatory source separation ordinance for the collection of wood waste and an ordinance requiring separation of C&D waste.  The County did not implement any ordinance for wood waste separately, or combined as a C&D ordinance. 


Staff believes the County’s issue regarding the discrepancies to the Disposal Reporting System data should have been a focus for the Fresno region some years ago as the problem is still on-going today.  The Cities in the County will be working with the County to resolve waste-to-origin issues during the coming years.


Board staff believes the County’s early efforts were commendable, but the fact that no further significant efforts were made during recent years demonstrates the County’s lack of good faith effort to actively promote recycling.  Instead, the County has taken a passive role, as they have not set any recycling objective for any local hauler or business.  Specifically, staff’s analysis indicates that the proposed ordinances, recycling programs, composting programs and material recovery operations selected in the County’s SRRE either did not occur or only briefly occurred at a minimal effort.  

Statute directs the Board to consider both a jurisdiction’s efforts to implement its SRRE-selected programs and its achievement of the diversion requirement in determining compliance with the waste diversion mandates.  The County’s diversion rate for 1999 was 37 percent and for 2000 was 31 percent.

Staff notified the County by telephone in June 2002, of its intention to recommend to the Board that the County’s SB1066 Time Extension Application be denied.  At the August 20-21, 2002 Board meeting, the Board accepted staff recommendation to deny the County’s requested SB 1066 Time Extension application and to consider issuing a compliance order to the County.  The County was subsequently sent a 30-day notice of the Board’s intent to consider issuing the County a compliance order on August 28, 2002. 

Fiscal Impacts – N/A
Findings

The proposed Compliance Order (Attachment 1) includes the following conditions and implementation schedule:
· The County shall work with the Office of Local Assistance staff to determine gaps in program areas and make recommendations in improving, expanding, or implementing new diversion programs. 

· OLA staff will conduct a needs assessment meeting with the County and outline the scope of a local assistance plan.

· The County will agree to the local assistance plan by March 31, 2003.

The compliance order requires the Board to hold a public hearing following the term of the compliance schedule, to determine whether or not the County has complied with all of the conditions of the compliance order.  

The compliance order specifies that failure by the County to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the County complies with the compliance order ahead of schedule.

Based on staff’s analysis, staff believes the County has not demonstrated that it has adequately implemented its SRRE to achieve the diversion requirement of PRC Section 41780.  Board staff therefore recommends the Board find that the unincorporated area of Fresno County is not adequately implementing its SRRE and approve the attached order of compliance as written.

VI. FUNDING INFORMATION – N/A 

VII. ATTACHMENTS

1. Proposed Compliance Order for the unincorporated area of Fresno County

2.
Resolution Number 2002-539
VIII. CONTACTS

Name: Cedar Kehoe






Phone: (916) 341-6267
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