California Integrated Waste Management Board

Board Meeting
October 15-16, 2002
AGENDA ITEM 9
ITEM

Discussion And Request For Direction On Noticing Revisions To The Proposed Additions and Amendments To Existing Waste Tire Facility Permitting And Storage Regulations For An Additional Comment Period

I.
SUMMARY 
In 2001 the California Integrated Waste Management Board (Board) directed staff to initiate a 45-day public comment period for these proposed regulations.  Prior to the regulations being noticed for the 45-day comment period, Cal EPA’s Areawide Economic Unit had to review the Fiscal Impact Statement, followed by Cal EPA’s signoff.  These two steps consumed most of the time from the date of the Board’s action until the proposed regulations were noticed.  The Office of Administrative Law publicly noticed the proposed regulations on July 12, 2002, initiating the 45-day public comment period.  The comment period closed on August 26, 2002.  A public hearing for this rulemaking was held on September 9, 2002.  

This item contains a summary of comments received during the 45-day comment period and the hearing.  Board staff is proposing changes to the proposed regulations based on these comments and further review of the regulations, and, therefore, is seeking Board direction to notice the regulations for an additional 30-day comment period.  

II.
PREVIOUS BOARD ACTION  

On June 26, 1991, the Board adopted emergency Waste Tire Facility Permitting Regulations.  On August 25, 1993 the Board adopted final Waste Tire Facility Permitting Regulations.  In 1996 the Board adopted Waste Tire Hauler and Manifesting Regulations.  On January 29, 1998 the Board adopted emergency regulations to revise certain regulatory exclusions for facility operators from the requirement to obtain a waste tire facility permit.  On June 22, 1999 the Board adopted the final version of the Tire Report for the Governor and the Legislature as required by Assembly Bill (AB) 117.  In February 2001 the Board directed staff to initiate a 45-day comment period for proposed changes to the existing Waste Tire Facility Permitting Regulations.  In April of 2001 the Board approved enforcement procedures for Waste Tire Facilities and directed staff to incorporate these procedures into regulation.

III.
OPTIONS FOR THE BOARD 

Board members may decide to:

1. Direct staff to notice the revised regulations for an additional 15-day public review and comment period.

2. Direct staff to notice the revised regulations for an additional 30-day public review and comment period.

3. Direct staff to make additional revisions to the proposed regulations and either to notice the revised regulations for an additional 15 or 30-day public review and comment period or to re-notice the revised regulations with the Office of Administrative Law.

4. Direct staff to take other actions consistent with the Board’s direction.

IV.
STAFF RECOMMENDATION 

Board staff recommends option 2; notice the revised regulations for an additional 30-day public review and comment period.

V.
ANALYSIS 
Background:

The California Integrated Waste Management Act (Act), Public Resources Code (PRC) §40000 et. seq., gives the Board authority to provide for the protection of public health, safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC §40502 requires the Board to adopt rules and regulations to implement the Act.  AB 1843 (Brown, Statutes of 1989) established the waste tire program commencing with §66799.60 of the Government Code.  This statute was recodified by Senate Bill (SB) 937 (Vuich, Statutes of 1990) at Chapter 16, commencing with §42800, of the Public Resources Code. Under Chapter 16, the Board is vested with responsibility for the administration of waste tire programs.  Specifically the Board must protect public health, safety, and the environment, by establishing technical standards and a permitting program for waste tire facilities and technical standards for solid waste facilities, which handle tires for storage and disposal.

To this end, the Board developed and implemented emergency and final regulations, which became effective on February 10, 1992 and November 3, 1993, respectively.  The regulations:

· Set forth permitting procedures for Major (5,000 or more waste tires) and Minor (500 to 4,999 waste tires) Waste Tire Facilities.

· Establish financial assurance requirements for Major Waste Tire Facilities.

· Establish closure and inspection requirements for all Waste Tire Facilities.

· Establish minimum standards for the outdoor and indoor storage of waste tires.  Standards include requirements for fire prevention, facility access and site security, vector control measures, storage at waste tire facilities and storage and disposal of waste tires at permitted solid waste facilities.

· Allow landfills to store waste tires.

· Establish exclusions from the waste tire facility permitting requirements under certain circumstances.

Waste tire storage standards were designed to prevent environmental catastrophes and adverse impacts to public health and safety due to improper storage of waste tires.  For Major Waste Tire Facilities (storing 5,000 or more tires), the standards require closure cost funding through various financial assurance mechanisms, and operating liability insurance requirements that place the burden of responsibility for facility closure and environmental damage on the operators of waste tire storage facilities rather than the California taxpayer.

On January 29, 1998 the Board adopted emergency regulations to remove certain exclusions from the regulations regarding who needs to acquire a waste tire facility permit.  These emergency regulations became final in the Year 2000.

AB 117 (Escutia, Statutes of 1998) directed the Board to prepare a report to the legislature on the existing waste tire program and to make recommendations by June 30, 1999, for needed changes.  The Board adopted the final version of the report “California Waste Tire Program Evaluation and Recommendations” (Tire Report) at its June 22, 1999 meeting.

SB 876 (Escutia, Statutes of 2000) was a comprehensive measure related to the management of waste and used tires.

The Board, therefore, has proposed changes in the existing regulations to implement, interpret and make specific the provisions of SB 876, as well as implementing certain recommendations from the AB 117 Tire Report.  In addition, the Board has directed staff to add existing enforcement criteria to the to the regulations.  The Board is currently using this criteria when action is taken against permitted and un-permitted waste tire facilities.   

A summary of the comments received during the 45-day comment period and hearing follows in the Key Issues Section.

At the Committee Meeting, Board staff will discuss responses to the comments received during the 45-day comment period and hearing.  Board Staff will suggest changes to the proposed regulations, and will be seeking Board direction to notice the regulations for an additional 30-day comment period. 

Key Issues:

Summary of Comments and Responses

Board staff received four comment letters and a few emails during the 45-day comment period and one comment at the hearing.  The comments are summarized and responded to below (non-substantive comments are not presented here, but will be addressed in the Final Statement of Reasons):

1. One commenter stated that section 17355(a) should retain the language “methods subject to EA approval and board approval” since jurisdiction over a solid waste facility is primarily subject to EA (Enforcement Agency) approval.  The proposed changes delete the words “EA approval.” This subsection deals with tire volume reduction prior to disposal in section 17355(a).

Response:

Staff is proposing changes to the text to address this comment.  Section 17355(a) is revised to read:

(a) After January 1, 1993, wWaste tires may not be landfilled in a solid waste disposal facility which is permitted pursuant to Chapter 3 of Part 4 of the Public Resources Code, commencing with section 44001, unless they are permanently reduced in volume prior to disposal by shredding, or other methods subject to the EA approval and Board approval.   

The strikeout has been removed from the words “EA approval and.”

2. One commenter stated that the second sentence in the third paragraph of section 17225.717, dealing with the definition of collection, “is somewhat unclear in that it would appear that every container would be on the same site as the point of origin during loading and, therefore, all waste tires would only need to be manifested from the point of origin to an authorized end use without involving the container.” 

Response: 

Staff is proposing changes to the text to address this comment.  To eliminate any confusion, Paragraph (3) is being revised to refer to the manifesting requirements in Article 8.5.  Section 17225.717(3) is amended to read:

(3) All waste tire deliveries shall be manifested in accordance with Article 8.5 of this chapter. from the generator to the container and from the container to an authorized end use.  In the event that the point of origin and the container are on the same site then the waste tires need only be manifested from the point of origin to an authorized end use.  (Note: this strikeout will not be shown in the proposed regulations, because this was new text.  Strikeout is only used for existing text being deleted.)

3. Another commenter stated that even though the definition of “collection” states that the requirements of chapter 6 shall not apply, this is not the case because these operations would be subject to waste tire hauler and manifesting requirements under Article 8.5 of Chapter 6. 

Response: 



Staff is proposing changes to the text to address this comment.  

“The requirements of Article 5.5 of this Chapter and Chapter 6, with the exception of Article 8.5, shall not apply to “collection” as long as the following conditions are met:”

4. With regard to the definition of used tire dealer in Section 17225.820, one commenter asked: (a) if there are any limitations on the number of and the length of time the used tires can be stored on the used tire dealer’s premises, similar to the storage limitations imposed upon tire dealers and auto dismantlers pursuant to PRC section 42808(c), and is there a minimum number of used tires that a dealer must be storing before he “becomes” a used tire dealer; and (b) can a definition for “tire dealer” also be included in 14 CCR? 

Response:

(a). There is no change necessary based on this comment.  The definition of “Used Tire Dealer” in Section 17225.820 is not based on the number of used tires being stored.  Apart from this definition, the statute does not authorize the Board to regulate facilities storing less than 500 tires.   

(b). There is no change necessary based on this comment.  A search of the regulations reveals that the only place “tire dealer” is used is in the definition of Minor Waste Tire Facility (Section 18422(g)).  This section is proposed to be deleted from the regulations.  Therefore, there is no need to define “tire dealer” if the term is not used in the regulations. 

5.  One comment addressing section 17350, which deals with tire storage and disposal standards, states “although the proposed and current regulations only apply to facilities storing 500 or more waste tires, sites storing 499 or fewer waste tires may still pose a health and safety or environmental threat.  Does the board intend to address these sites or to issue guidance on how to cope with these situations?” 

Response:

There is no change necessary based on this comment.  This response is limited to the proposed changes to the regulations.  The minimum quantity of 500 waste tires is specified in PRC section 42808(c).  Therefore, these regulations cannot regulate waste tire facilities storing less than 500 waste tires.

6. With regard to section 17354 dealing with storage of waste tires outdoors, one commenter asked, “what is the definition of “stacks and racks” of waste tires?”  How would the contiguous area of stacks and racks of tires be calculated if the stacks and racks are not in physical contact with each other? 

Response:

There is no change necessary based on this comment.  Many tire dealers either stack tires like stacking building blocks or place the tires in racks that are designed to hold the tires in horizontal rows on edge for example.  “Racks and stacks” were added to this section, because they can pose a fire threat similar to piles of tires.  The racks and stacks do not have to be in physical contact with each other in order to occupy a storage area of 5,000 square feet.  For example, two racks that have a space between them are contiguous unless the space between them conforms to the distances in Table 1 in Section 17354.

7. One commenter indicated that section 18420(a)(6) exempts auto dismantlers from obtaining a waste tire facility permit under specific conditions.  However, there is no specific exemption in 14 CCR for tire dealers, pursuant to PRC section 42808(c). 

      Response:

Staff is proposing changes to the text to address this comment.  The exemption for both tire dealers and automobile dismantlers is presented in PRC section 42808(c).  With the removal of the certification provision in Subsection 18420(b)  (see Response to No. 8, below) there is no longer a need to include Paragraph (a)(6).  Following is the proposed change to the text:

(6) The facility is an automobile dismantler, as defined in Section 220 and 221 of the 

Vehicle Code, who stores waste tires on the premises of the auto dismantler for less

than 90 days if not more than 1,5000 waste tires are ever accumulated on the

dismantler’s premises.  (Underline and strikeout is only shown here to highlight the change – this paragraph will not be shown in the proposed changes)

8. One commenter said that under 18420(b) a business involved in tire treading and automobile dismantling must certify to the board that they qualify for exemption from the requirement to acquire a waste tire facility permit.  (a) Is there an approved process for this certification? Could an LEA implementing the CIWMB’s Waste Tire (missing word) certify this exemption?  (b) Why is this process not required for facilities using waste tires for agricultural purposes or facilities storing less than 500 waste tires? 

Response:
(a) Staff is proposing changes to the text to address this comment.  Staff is proposing to delete certification in response to this comment:

(b) Operators Those persons who satisfy the requirements under subsection (a)(4) or (a)(6), above, shall certify to the board that they qualify for an exemption from the requirement to acquire a waste tire facility permit.  submit an application for exclusion from permit requirements on form CIWMB 500.  Exclusion applications and exclusions are subject to permit application processing procedures and permit requirements contained in Chapter 6 and applicable minimum standards in Chapter 3 of this Title.  (please see the note for strikeout/underline in No. 7, above)
9. One commenter stated that the inclusion of the word “and” in section 18443(a) could lead to duplication of inspections by the board and the EA for the jurisdiction in which the waste tire facility is located. 

Response:

There is no change necessary based on this comment.  In the existing regulations Section 18433(a) states “The Board and/or the Enforcement Agency.”  The phrase “and/or” gives the Board and the Enforcement Agency the option of doing a joint inspection, but does not require that both authorities perform the inspection.  

10. One commenter wanted to be assured that section 17351(d) is still in the regulations even though it is not shown in the proposed changes. Section 17351(d) deals with fire prevention measures.

Response:

There is no change necessary based on this comment.  Some sections with no changes

were not shown in the proposed regulations.  Unless a section is shown with strikeout it remains unchanged.  Section 17351(d) is one of those sections that are unchanged.

11. One commenter was concerned about the possible threat to the environment by putting tires into the CAM (California Asbestos Mine) facility near Lake Tullock, which is the forebay to Melones Reservoir.  

The monofilling of waste tires is not addressed under the subject regulations.  This comment has been referred to the Permitting and Enforcement Division, which is currently developing waste tire monofilling regulations.

12. One operator asked what impact the proposed regulations will have on a cogeneration facility storing tire derived product in trailers, since there will be very few exclusions allowed. 

Response: 

There is no change necessary based on this comment.  In the past some operators of cogeneration facilities have relied on the trailer exclusion in Section 18420(a)(5), in lieu of acquiring a Waste Tire Facility Permit.  A proposed change to these regulations deletes Section 18420(a)(5).  However, a revision to the statute by SB 876 (statutes of 2000) exempts tire derived product from the definition of “Waste Tire” (PRC section 42805.7 and 42807).  Therefore, a facility storing “tire derived product” should not be impacted by the subject proposed changes.

13. One operator asked if the proposed regulations would impact cement kilns, which have a “cement permit.”  

Response: 


There is no change necessary based on this comment.  Staff believes that the commenter meant “statutory exemption” and not “cement permit.”  Any cement kiln that complies with the exemption requirements in PRC section 42823.5 is not regulated under Chapter 6 (with the exception of Article 8.5- Waste Tire Hauler and Manifesting Requirements) and would not be affected by the proposed changes to Chapter 6 in the subject rulemaking.  However, exempted cement kilns must still comply with the technical standards in Article 5.5 of Chapter 3 and the definitions in Article 4.1, and may be impacted by the proposed changes to the technical standards.

14. One commenter questioned whether the proposed changes affect how tires are counted. 

Response:

Staff is proposing changes to the text to address this comment.  The language in Section 17225.770 (definition of Passenger Tire Equivalent) is not in agreement with Section 18420(c).  Section 17225.770 states:

“Passenger Tire Equivalents’ means the total weight of altered and whole waste tires, in pounds, divided by 20 pounds. “


Whereas, Section 18420(c) states:

“For purposes of determining the applicability of this Chapter 6, altered waste tires shall be counted as passenger tire equivalents (PTE).”

Staff believes that Section 18420(c) has authority over how PTE’s will be implemented under Chapter 6; therefore, Section 17225.770 will be revised to read:

“Passenger Tire Equivalents’ means the total weight of altered waste tires, in pounds, divided by 20 pounds. “

15. One commenter supports staff’s revised language in Section 17353, which deals with vector control measures.

Response:

There is no change necessary based on this comment.  

In addition to the above changes, Staff is proposing the following changes to the proposed regulations:

16. Staff proposes to amend the time period from five to three years for record retention in Section 18447.  This change will make the time interval consistent with the retention period for the Waste Tire Manifest Program (Section 18459.3).  In addition, staff also proposes that the records shall be retained at the place of business.  The current regulations do not identify a retention location.  When an inspector goes to a place of business, records may or may not be there for review.

Staff proposes to revise Section 18447 as follows:

Copies of all records required to be kept under this Chapter shall be retained by the operator for five (5) three (3) years at the place of business and shall be made available at the site during the normal business hours of the operator for inspection and photocopy by any representative of the Board or any individual authorized by the Board. 

17. Staff proposes to revise Forms 500, 501, 502, 503, and 504 to make the forms more user friendly, and to make it easier to fill out the forms on the computer.  There are small changes in the information requested on the forms.  These revised forms have been in use for the past few years.  The date at the bottom of the forms will be revised and this date will be revised in the text of the regulations wherever the forms are referenced.  The updated forms are presented in Attachments 1A, 1B, 1C, 1D, and 1E.

18. Staff is proposing to add pollution language to the definition of “Accidental occurrence” in Section 18486(b) (1) for clarity purposes.  This language has been included to clarify the definition of Accidental occurrences by clarifying the type of coverage needed to meet the requirements.  This regulation is consistent with operating liability requirements in Title 27 CCR. 

The proposed text for Section 18486(b)(1) is amended to read:

(1) “Accidental occurrence” means an event, including pollution exposures, which occurs during the operation of a major waste tire facility prior to closure, that results in bodily injury and/or property damage, and includes continuous or repeated exposure to conditions, neither expected nor intended from the standpoint of the facility operator. 

19. Staff is proposing to add pollution language to Section 18487(a) for clarity purposes. Pollution coverage is currently required for operating liability of Major Waste Tire Facilities and language has been included to clarify the type of coverage needed to meet the requirements.  This regulation is consistent with requirements in Title 27 CCR.  

The proposed text for Section 18487(a) is amended to read: 

(a) An operator of one or more major waste tire facilities shall demonstrate financial responsibility for compensating third parties for bodily injury and property damage caused by accidental occurrences, including exposures to pollution.

20. Staff is proposing to add a new Article 11 to the regulations entitled “Financial Assurances Enforcement Procedures for Major Waste Tire Facilities.”  Although the Board currently has the authority to enforce the regulations, this Article specifically identifies the specific enforcement procedures for financial assurance violations, including penalty calculations.  The complexity of calculating economic benefit to the operator for non-compliance, and gravity of a violation requires specific guidelines for both the regulated community and Board staff. This regulation is consistent with financial assurance enforcement requirements in Title 27 CCR.

The proposed language for this new Article 11 is presented in Attachment 2.

Findings:  Please see recommended changes in Key Issues, above.

VI.
FUNDING INFORMATION – N/A
VII.
ATTACHMENTS 

1A.
Waste Tire Facility Closure Plan

1B.
Waste Tire Facility Emergency Response Plan

1C.
Waste Tire Facility Environmental Information

1D.
Waste Tire Facility Operation Plan

1E.
Permit Application 

2.
Proposed Article 11
VIII.
CONTACTS 

Name:  Tom Micka






Phone:  (916) 341-6425

Name:  Don Dier






Phone:  (916) 341-6290

Name:  Shirley Willd-Wagner




Phone:  (916) 341-6451
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