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Board Meeting
July 15-16, 2003
AGENDA ITEM 23
ITEM

Discussion And Request For Direction On Process For Evaluation Of SB 1066 Final Reports And Determination Regarding Jurisdiction Compliance

I.
ISSUE/PROBLEM STATEMENT

A jurisdiction that has not achieved the diversion requirement may petition for one or more extensions to meeting the 50 percent diversion requirement for a maximum of five years; no extensions may be effective beyond January 1, 2006 (PRC Section 41820). For Time Extensions the jurisdiction must submit a Plan of Correction demonstrating that it will meet the diversion requirements by the time the extension expires including: the programs that it will expand or start implementing, the dates of implementation, and the means of funding. For an Alternative Diversion Requirement the jurisdiction must submit a Goal Achievement Plan showing how it will meet the ADR within the timeframe requested; specifically, a description of the programs it will expand or start implementing, the means of funding, and dates of implementation.

To date the Board has approved 120 requests for Time Extensions and 30 ADRs.  Of those extensions approved by the Board to date, four jurisdictions’ time extensions have ended.  Staff are currently assessing these four jurisdiction’s program implementation and evaluating their mandated goal achievement.  In addition to these four, 81 time extensions will end by December 31, 2003, another 63 will end by December 31, 2004, and 2 will end in 2005. 

As a product of each of extension request the jurisdiction is responsible for submitting status reports and a final report to the Board.  One of the challenges to the Board is evaluating a jurisdiction’s progress in implementing their plans during the extension period, and at the end of the extension determining a jurisdiction’s compliance in meeting the diversion mandates.

The purpose of this agenda item is to seek the Board’s direction on the processes for determining jurisdictions’ compliance during the extension period and at the conclusion of the extension period.  Staff is suggesting the following during the extension period:

· If a jurisdiction needs to modify their planned program implementation during the time extension period, they would submit a revised application to the Board for consideration.

· If a jurisdiction is found not to be implementing their plan, or significant portions, then staff recommends that the Board end the extension and commence the Biennial Review, which could lead to issuance of a Compliance Order.

Staff are recommending the following in evaluating SB 1066 final reports and determining a jurisdiction’s compliance in meeting the diversion mandate:

· Jurisdictions found to be fully implementing their plan and meeting the diversion requirements would proceed to the next Biennial Review. 

· Jurisdictions that fully implemented their plan and did not meet the diversion mandate would need to provide information to the Board stating how diversion programs were fully implemented.  If a jurisdiction has made all reasonable and feasible efforts to meet the diversion mandate, a jurisdiction could proceed to a Biennial Review to be considered as having made a good faith effort, or for rural jurisdictions a petition for reduction may be granted.  If there is further program development needed a second extension may be granted.

· Jurisdictions that met the diversion requirements and did not fully implement their plan would be expected to submit information stating why the diversion programs were not implemented.  In some cases, because the proposed new or expanded programs were based upon anticipated estimated diversion rates, some jurisdictions may find that certain programs achieved greater diversion results than expected.  Therefore, some jurisdictions may find that there isn’t the need to fully implement all of the proposed programs to achieve the diversion mandate.  These jurisdictions would be brought to the Board for consideration of meeting the mandate in the next Biennial Review cycle.

· Jurisdictions that did not fully implement their plan and did not meet the diversion mandate, but provide sufficient justification for not implementing their programs, and demonstrate that they have made all reasonable or feasible efforts, could proceed to a Biennial Review to be determined to have made a good faith effort, or could request an additional extension.

· For jurisdictions that decide not to fully implement their plan, or significant portions of their plan, and have not met the diversion mandate, and have not provided sufficient justification for not implementing their programs, the condition for granting the extension would no longer exist.  In this situation the Board could proceed directly to performing the Biennial Review, which could result in issuance of a Compliance Order that could result in fines. This could also apply to jurisdictions that joined a regional agency after obtaining an extension. In addition, the entire regional agency would then be placed on compliance if the Board finds the jurisdiction in question is not fully implementing their plan because that Plan of Correction or Goal Achievement Plan would have been incorporated into the Regional Agency’s program implementation requirements.

As a result of staff receiving direction from the Board, staff proposes to send out notification to jurisdictions on these scenarios. 

II.
ITEM HISTORY

The Board approved the SB 1066 application process at the May 2000 Board meeting.

III.
OPTIONS FOR THE BOARD

This is a discussion item.  Staff is requesting direction from the Board on the process for evaluating SB 1066 final reports and determining jurisdictions’ compliance.

IV.
STAFF RECOMMENDATION

N/A

V.
ANALYSIS

A.
Key Issues and Findings

Public Resources Code (PRC) Section 41825 requires the Board to review each City, County, and Regional Agency’s (jurisdiction’s) SRRE at least once every two years.  As a result of this review, the Board may find a jurisdiction has implemented programs and achieved the diversion requirement; that a jurisdiction has made a good faith effort to implement diversion programs, but has not achieved the 50 percent diversion requirement; or that a compliance order should be assigned to a jurisdiction that has failed to adequately implement its SRRE and/or failed to achieve the diversion requirement. 

Alternatively, a jurisdiction that has not achieved the diversion requirement may petition for one or more time extensions to meeting the 50 percent diversion requirement for a maximum of five years; no extensions may be effective beyond January 1, 2006 (PRC Section 41820).  

The Board may initially grant a one, two or three year extension for meeting the diversion requirements if the following conditions are met:

· The jurisdiction has submitted all required planning elements;

· The Board finds that the jurisdiction is making a good faith effort to implement the programs identified in its SRRE;

· The jurisdiction submits a Plan of Correction demonstrating that it will meet the diversion requirements by the time the extension expires including: the programs that it will expand or start implementing, the dates of implementation, and the means of funding.

The Board may initially grant an ADR to the 2000 diversion requirement of 50 percent for up to three years if the following conditions are met:

· The jurisdiction has submitted all required planning elements;

· The Board finds that the jurisdiction is making a good faith effort to implement the programs identified in its SRRE and has demonstrated progress toward meeting the ADR as described in its Annual Report, and the jurisdiction has been unable to meet the 50 percent diversion requirement despite implementing those measures;

· The ADR represents the greatest diversion amount that the jurisdiction may reasonably and feasibly achieve;

· If the jurisdiction has not previously requested a time extension, it has provided an explanation in its ADR request as to why it has not requested a time extension;

· The jurisdiction submits a Goal Achievement Plan showing how it will meet the ADR within the timeframe requested; specifically, a description of the programs it will expand or start implementing, the means of funding, and dates of implementation.

To date the Board has approved 120 requests for time extensions in meeting the 50% diversion rate and 30 ADRs.  Of those extensions approved by the Board to date, four jurisdictions’ time extensions have ended.  Staff are currently assessing these four jurisdiction’s program implementation and evaluating their mandated goal achievement.  In addition to these four, 81 time extensions will end by December 31, 2003, another 63 will end by December 31, 2004, and 2 will end in 2005.

In evaluating jurisdictions progress in implementing their Plan of Corrections or Goal Achievement Plans, staff is requesting direction from the Board on the process for determining a jurisdiction’s compliance during the extension period and at the conclusion of the extension period.  Also, in determining compliance during and at the end of the extension period, staff has identified various scenarios below.

Situation 1:   Assessing Jurisdiction’s Compliance During the Extension Period

Jurisdictions are required to submit status reports to the Board on their progress in implementing their plans.  Staff evaluates jurisdiction’s status reports, as well as conducts conference calls/site visits to assess implementation and provide any needed technical assistance.  Currently, staff are reviewing the first group of status reports that were submitted with the 2001 Annual Reports, as a result of these reviews staff anticipates the following potential scenarios arising and are requesting Board direction on staff’s proposed recommendations.

Scenario 1:   Revising An Existing Plan Of Correction Or Goal Achievement Plan During The Extension Period

Through review of jurisdiction SB 1066 status reports, staff has found that some jurisdictions are running into barriers, such as programs selected are not resulting in anticipated diversion amounts or delays in siting facilities due to permitting issues.  If during the course of implementing a SB 1066 Plan of Correction or Goal Achievement Plan, a jurisdiction determines that significant adjustments need to be made, such as substituting one program for another, staff is recommending the jurisdiction submit a revised SB 1066 application for the Board’s consideration.  The revised application would address all of the requirements of the SB 1066 application and would also include why the current SB 1066 programs need to be amended or changed.

Scenario 2:   Jurisdiction Decides Not To Fully Implement Their Plan During The Extension Period

In granting the Time Extension or ADR, the Board was agreeing to delay its review of jurisdiction compliance with the diversion requirements based upon the jurisdiction’s promise to implement a plan to meet those requirements at a later date.  In those situations where staff find upon reviewing the jurisdiction’s status reports that a jurisdiction is deciding to not fully implement their plan, or significant portions of their plan, and have not provided sufficient justification, the condition for granting the extension request would no longer exist. In this situation staff would propose the Board end the Time Extension or ADR, and proceed directly to performing the Biennial Review, which could result in issuance of a Compliance Order. 
Situation 2:   Determining Compliance At The End Of The Time Extension Period

A condition of receiving a Time Extension is submission of an acceptable Plan of Correction and for receiving an ADR is submission of an acceptable Goal Achievement Plan.  These plans show how the jurisdiction is planning on meeting the 50 percent mandate or the reduced goal within the extra time granted by the Board and forms the basis for granting the extension.  The following scenarios are anticipated as staff reviews jurisdictions’ implementation of their plans and determines jurisdictions’ compliance at the end of the extension period.

Scenario 1:   Fully Implementing A Plan Of Correction/Goal Achievement Plan And Meeting The Diversion Mandate

Staff recommends that jurisdictions found to be fully implementing their plan and meeting the diversion requirements would proceed to the next Biennial Review.  The general timeline for conducting these reviews follows.

For jurisdictions with extensions that end in 2003, their diversion rates for 2003 will be available in fall 2004 with the submittal of the 2003 Annual Reports.  Based upon this timing, staff would propose to bring the Biennial Reviews for these jurisdictions to the Board in Spring 2005.  For jurisdictions with extensions that end in 2004, their diversion rates for 2004 will be available in Fall 2005, and as a result of this timing staff would propose to bring those Biennial Reviews to the Board in Spring 2006.  

Scenario 2:   Fully Implementing A Plan Of Correction/Goal Achievement Plan And Not Meeting The Diversion Mandate

Staff recommend that jurisdictions that are fully implementing their plan and not meeting the diversion mandate would need to provide information to the Board stating how diversion programs have been fully implemented, and how all reasonable and feasible efforts to meet the diversion mandate have been made.  

In these situations where jurisdictions have demonstrated that they have made all reasonable and feasible efforts to meet the diversion mandate, a jurisdiction could proceed to the next Biennial Review to be considered as having made a good faith effort, or for rural jurisdictions a petition for reduction may be granted.  As in the previous situation, staff would propose to bring these jurisdictions to the Board in the next Biennial Review cycle.  

In those situations where staff identify that additional programs could be implemented, staff could propose that jurisdictions submit a second extension request that would be brought before the Board.

Scenario 3:   Not Fully Implementing A Plan Of Correction/Goal Achievement Plan And Meeting The Diversion Mandate

Jurisdictions meeting the diversion requirements and not fully implementing their Plan of Correction or Goal Achievement Plan would be expected to submit in their final report to the Board information stating why the diversion programs were not implemented.  In some cases, because the proposed new or expanded programs were based upon anticipated estimated diversion rates, some jurisdictions may find that certain programs achieved greater diversion results than expected.  Therefore, some jurisdictions may find that there isn’t the need to fully implement all of the proposed programs to achieve the diversion mandate.

· Some jurisdictions have expressed an interest in joining a regional agency to address reporting issues.  In some cases, jurisdictions have stated that by joining the regional agency, reporting issues would be resolved and their diversion rates would increase.  Therefore, these jurisdictions may decide that the need to expand or implement new programs would no longer be necessary.  However, jurisdictions joining a regional agency would still be required to fully implement their plan because statute prohibits the forming of (or joining in) a Regional Agency where it would result in a reduction in diversion programs (PRC 40970). If a jurisdiction does not appear to be implementing all their programs they will need to provide information to the Board regarding their failure to implement their plan.  In that case, the entire regional agency would then be placed on compliance if the Board finds the jurisdiction in question is not fully implementing their plan because that Plan of Correction or Goal Achievement Plan would have been incorporated into the Regional Agency’s program implementation requirements.

Scenario 4:   Not Fully Implementing A Plan Of Correction/Goal Achievement Plan And Not Meeting The Diversion Mandate

If a jurisdiction did not fully implement their plan, or significant portions of the plan, and they have not met the diversion mandate, the jurisdiction would be expected to provide full justification as to why the programs were not implemented.  In determining a jurisdiction’s compliance, if the jurisdiction was able to demonstrate they made all reasonable and feasible efforts to implement their diversion programs, then it could proceed to a Biennial Review where a determination of good faith effort could be made, for rural jurisdictions a Petition for Reduction could be granted, or a second extension request might be granted.   

In those cases where a jurisdiction decides not to fully implement their plan, or significant portions of their plan, and they have not met the diversion mandate, and have not provided sufficient justification for not implementing their programs, the condition for granting the extension would no longer exist.  In this situation staff recommend the Board proceed directly to performing the Biennial Review, which was delayed due to an extension being granted.  That Biennial Review could result in issuance of a Compliance Order that could result in fines. This would also apply to regional agencies.

B.
Environmental Issues

Based on available information, staff is not aware of any environmental issues related to this item.
C.
Program/Long Term Impacts

Staff is not aware of any program or long-term impacts related to this item.

D.
Stakeholder Impacts

Allowing jurisdictions more time to implement diversion programs will help to increase waste diversion, both locally and statewide.

E.
Fiscal Impacts

No fiscal impact to the Board results from this item.
F.
Legal Issues

As discussed above, this item represents the process for implementing PRC Section 41825 that directs the Board to conduct a biennial review to determine a jurisdiction’s progress in implementing its SRRE and HHWE.

G.
Environmental Justice

This is a discussion item.

H.
2001 Strategic Plan

This item supports Strategic Plan goal 2, objective 3 (Support local jurisdictions’ ability to reach and maintain California’s waste diversion mandates), strategy (D) (Assess and assist local governments’ efforts to implement programs and reduce disposal, taking corrective action as needed) by assessing the jurisdictions’ efforts to implement programs and reduce disposal. 

VI.
FUNDING INFORMATION

This is a discussion item.

VII.
ATTACHMENTS

N/A

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Phil Moralez/Cara Morgan/Pat Schiavo
Phone:  (916) 341-6268

B.
Legal Staff:  Elliot Block
Phone:  (916) 341-6080

C.
Administration Staff:  N/A
Phone:  N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

N/A

B.
Opposition

N/A
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