California Integrated Waste Management Board

Board Meeting
August 12-13, 2003
AGENDA ITEM 27
ITEM

Discussion And Request For Rulemaking Direction On Noticing Revisions To The Proposed Regulations For Construction And Demolition Waste And Inert Debris Disposal Regulatory Requirements For An Additional Comment Period 

I.
ISSUE/PROBLEM STATEMENT

This item is a request for direction on an additional 15-day Rulemaking Notice for changes made in response to the latest 15-day comment period on the proposed Phase II construction and demolition (C&D) waste and inert debris disposal regulations.  

At the April 16, 2002, California Integrated Waste Management Board (Board) meeting, the Board directed staff to initiate a 45-day public comment period for these proposed regulations.  The Office of Administrative Law (OAL) publicly noticed the proposed regulations on January 17, 2003, initiating the 45-day public comment period.  Board staff held a stakeholder Workshop on February 24, 2003 in Diamond Bar. The comment period closed on March 3, 2003.  The public hearing on the proposed regulations was held April 7, 2003, at the Permitting and Enforcement Committee meeting (P&E). At the 

July 7, 2003 P&E Committee meeting, staff was directed to initiate an additional comment period of 15-days.  As was discussed at the meeting, Board staff will initiate a 60 day delay in implementation of the regulations.  This will be accomplished upon submittal of the rulemaking package to the OAL.

Board staff noticed the proposed regulations for 15 days starting July 9, 2003 and ending July 24, 2003. Following the 15-day comment period, staff will provide a revised version of the regulations to the Committee closer to the August 2003 Committee meeting date, based on staff input and comments received during the comment period.  At the Committee meeting, Board staff will present a summary of comments and then ask for consideration to initiate a final comment period of 15-days in anticipation of final adoption at the September 2003 Board meeting.

II.
ITEM HISTORY

· At its September 1999 meeting, the Board voted 4-0 not to adopt the proposed C&D and inert debris regulations and directed staff to have further discussions with the State Water Resources Control Board, the Department of Conservation, and other stakeholders before developing a new draft. 
· In October of 1999, the Board approved a contract concept for a survey of mine reclamation sites.

· In December 2000, the Board approved a two-phase approach to develop the C&D and inert debris regulations, where Phase I would be for C&D and inert debris processing and Phase II for C&D waste and inert debris disposal.
· In March 2001, the Board approved a scope of work for a survey of mine reclamation sites that use C&D debris as well as inert debris as fill.

· In August 2001, the Board heard a staff update on the status of the proposed two-phase approach to develop the C&D and inert debris regulations.

· In March 2002, Board staff gave an update on the status of the regulation development of Phase II.

· In April 2002, the Board voted in favor of the approval to notice the proposed regulations to begin the 45-day rulemaking comment period.

· In July 2003, the P&E Committee directed staff to initiate an additional comment period of 15-days.

III.
OPTIONS FOR THE BOARD

1. Direct staff to notice the proposed regulations for an additional 15-day comment period.

2. Direct staff to make revisions to the proposed regulations and notice the proposed regulations for an additional 15-day comment period.

3. Direct staff to take other actions in accordance with the Board’s direction.

IV.
STAFF RECOMMENDATION

Staff recommends Option 1.

V.
ANALYSIS

A.
Key Issues and Findings

Summary
Under the proposed regulations (Attachment 1), C&D waste and inert debris disposal operations and facilities will be placed into regulatory tiers and be subject to minimum operating standards.  The level of Board review and oversight will be commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment. 

Background

In December 2000, the Board approved a two-phase development process for C&D and inert debris regulations.  Phase I addresses transfer and processing facilities and operations, and Phase II addresses disposal operations and facilities.

As part of the Phase II effort, staff conducted two initial Workshops, the first on December 13, 2001 in Diamond Bar and the second on January 10, 2002 in Sacramento.  The purpose of these Workshops was to obtain general comments from stakeholders prior to developing draft regulations.  Staff also attended Local Enforcement Agency (LEA) Round Tables in February 2002, to obtain local regulatory agency input.  Based on initial stakeholder input, staff drafted regulations and then conducted Workshops to discuss the draft regulations on March 4 and 5, 2002 in Sacramento and Diamond Bar, respectively.  In March 2002, the Board discussed the Mine Reclamation Sites Survey Final Report that was developed through an interagency agreement with the University of California, Davis and initial key issues for the C&D waste and inert debris disposal regulations being developed by staff. 

On January 17, 2003, the 45-day notice for the Phase II rulemaking process began; it subsequently ended on March 3, 2003.  Board staff held a stakeholder Workshop on February 24, 2003 in Diamond Bar.  The Public Hearing was held at the P&E Committee Meeting on April 7, 2003.  Members of a Workgroup provided further input on June 13, 2003.  On July 7, 2003, the Committee directed staff to initiate an additional comment period of 15-days. Staff is currently working on a revised version of the proposed regulations to address all issues raised in the most recent 15-day comment period. 

Assembly Bill (AB) 2308 requires the Board to adopt operative regulations by 

January 1, 2004.  To allow sufficient time for preparation and submittal of the regulatory package to the OAL and for OAL review, the Board must approve these proposed regulations by September/October 2003 to meet the operative date set in statute.

Discussion of the Tier Placement Methodology
The California Integrated Waste Management Act (Act), Public Resources Code (PRC) Section 40000 et. seq., provides for the protection of public health, safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal. PRC Section 40502 requires the IWMB to adopt rules and regulations in the implementation of the Act. Specifically, the Act requires the IWMB to adopt and revise regulations, which set forth minimum standards for solid waste handling and which do not duplicate any requirements that are already under the authority of the State Air Resources Board or the State Water Board (PRC Section 43020).  PRC Section 43021 requires the regulations to include standards for the design, operation, maintenance, and ultimate reuse of solid waste facilities. PRC Section 44002 prohibits the operation of a solid waste facility by any person who has not been issued a solid waste facility permit.

In 1977, pursuant to the State Solid Waste Management Act (the predecessor statute to the current Act), the IWMB adopted regulations setting forth procedures for the "Application for a Solid Waste Facilities Permit."  These regulations specify a uniform procedure for obtaining a permit, which requires each operator, regardless of the operation's impact on public health, safety and the environment, to obtain a solid waste facility permit.  At the time these regulations were adopted, regulated solid waste facilities consisted primarily of landfills and transfer stations which aided in the transport of solid waste to those landfills.

In the intervening 20 years there was a growing recognition that the different sizes and types of operations and facilities pose varying degrees of public health, safety and environmental concerns and different operational aspects which require some variation in regulation.  A "one-size-fits-all" solid waste facilities permit did not provide the flexibility needed by the IWMB and LEAs to oversee the different sizes and types of operations and facilities, resulting in the perception of over-regulation by some operators.  

To remedy the problems associated with a "one-size-fits-all” permit system, in 1995 the IWMB adopted regulations (Title 14, Chapter 5, Article 3, Sections 18000 through 18105.11) which established a flexible framework of regulatory oversight by the IWMB for a wide range of solid waste operations.  The framework, known as "regulatory tiers," has fewer stringent application and review procedures than traditional solid waste facility permits which have been used for landfills (referred to herein as "Full" solid waste facility permits). The level of regulatory oversight provided by the regulatory tiers is commensurate with the potential impact that the operation may pose to public health, safety and the environment. The upper three tiers are all types of solid waste facility permits; the lower two tiers regulate types of operations which may not constitute solid waste facilities and which are not be required to obtain a solid waste facility permit.  The OAL approved these regulations on March 1, 1995.

To ensure that placement of types of operations or facilities into the regulatory tiers is treated consistently statewide and addresses the diversity of operations that fall under IWMB jurisdiction, a public advisory body was convened to assist in the development of a General Methodology.  At its March 29, 1995 general business meeting, the IWMB approved a process for determining IWMB authority for types of operations and a General Methodology for determining placement of those operations where the IWMB has authority.  The Methodology uses environmental indicators and their associated mitigation measures to help determine placement within the regulatory tiers, and addresses existing levels of regulatory oversight by other agencies to reduce overlap and duplication between the IWMB and these agencies.

The General Methodology incorporates a checklist of public health, safety and environmental concerns used throughout the methodology, from beginning to end, to ensure that categories of concern are not omitted.  This checklist contains five comprehensive steps to determine the appropriate level of regulatory oversight. The steps are shown as follows:

1. Define the class or type of operation or facilities.

2. Identify environmental indicators whose thresholds would be exceeded by the operation or facility and determine if the IWMB is the appropriate regulator or if another agency is already regulating or should be regulating.

3. Identify types of mitigation activities for each environmental indicator identified in the second step necessary to address potential impacts.

4. Determine the level of IWMB review and oversight necessary to achieve mitigation, drawing directly from the degree of oversight provided in the regulatory tiers.

5. Develop State minimum standards that define the class or type of operations or facilities and mitigation activities necessary for the safe operation of the operation or facility.

For the reasons noted above, the Board identified Inert Debris Engineered Fill Operations, Inert Debris Type A Disposal Facilities, and C&D Waste Disposal Facilities as types of solid waste disposal to be considered for placement into the regulatory tiers pursuant to preliminary use of the General Methodology.
The Proposed Regulations & Tier Placement

The proposed regulations define C&D waste and inert debris disposal operations and facilities, place these disposal operations and facilities into the regulatory tiers, and establish regulatory oversight, permitting requirements, and minimum operating standards to protect public health, safety and the environment.  The regulations establish a streamlined, simplified regulatory process for C&D waste and inert debris disposal operations and facilities, which clarifies the IWMB's regulation of these disposal operations and facilities for statewide consistency, while still protecting public health, safety and the environment. The level of IWMB review and oversight for the disposal operations and facilities subject to these proposed regulations is reduced for Inert Debris Engineered Fill Operations and Inert Debris Type A Disposal Facilities from what is currently required under a Full solid waste facility permit to that provided under the lower tiers.  The regulations also define other activities that are not subject to Board regulation.

Potential Impact to Diversion Rates

In September 2002, Governor Davis signed AB 2308 into law. This bill changed what is counted as waste disposal.  Since each jurisdiction is required to achieve and maintain 50% diversion, and diversion is measured indirectly as disposal reduction, this affects jurisdictions’ diversion rates.  The bill excludes inert waste (rock, concrete, brick, sand, soil, ceramics and cured asphalt) sent to three Board-permitted inert facilities from disposal starting in the year 2001.   The three Board-permitted inert facilities are Cal Mat Reliance Pit #2, Nu-way and Peck Road landfills, all located in Los Angeles County.  

In November 2002, Office of Local Assistance (OLA) Board staff held a Workshop discussing the impact of AB 2308 on jurisdiction disposal and diversion rates.  A table was distributed showing the amount of inert disposal to be deducted from year 2001 disposal and each jurisdiction’s base year. Because data necessary for calculating diversion rates was not available at that time, the table did not show the impact on jurisdiction diversion rates.  Attachment 3a is an updated version of that table showing the impact of these changes on year 2001 preliminary diversion rates, however, it is marked “Draft” because it has not been updated since January 2003.  It is important to note that the table includes new base year amounts approved by the Board through January 2003 and that the preliminary rates do not reflect any year 2001 disposal corrections submitted with a jurisdiction’s annual report.

On January 31, 2003, the OLA Waste Analysis Branch mailed a cover letter and the corresponding updated table (see Attachment 3) to jurisdictions that were affected by the implementation of AB 2308 through PRC Section 41821.3.  These jurisdictions are located in: Los Angeles, Orange, San Diego, Ventura, Santa Barbara, Riverside, and San Bernardino counties. As shown in the table, no jurisdiction’s diversion rate has been lowered. 

This bill also provides an opportunity for the Board to consider how inert materials should count during development of the Phase II C&D Waste and Inert Debris Disposal regulations.  The bill does not pre-determine the outcome of these regulations.  If the Board determines that inert waste at these facilities, and any other similar facilities in the state, should be required to obtain a Board disposal permit to address health and safety issues, the provisions of this bill would sunset in January, 2004.  For further information please see Attachment 4 (IWMB’s InfoCycling article excerpt May 2003, Legislation Update – AB 2308).

Inert Debris Disposal Fee and Statute Sunset Date

PRC Section 48000 requires each operator of a disposal facility to pay a quarterly fee to the State Board of Equalization (BOE) based on the amount, by weight or volumetric equivalent, as determined by the IWMB, of all solid waste disposed of at each disposal facility. However, PRC Section 48007 excludes for the purpose of assessing fees imposed pursuant to Section 48000, recycled materials and inert waste removed from the waste stream and not disposed of in a solid waste landfill.  This means that inert waste as defined in PRC Section 41821.3 is not subject to the BOE fee until such time as the IWMB promulgates regulations for the disposal of this waste.

In addition, Section 48007 requires the Board to adopt, by January 1, 2004, operative regulations pursuant to Section 48007.5, that establish an appropriate level of oversight of the management of C&D waste, and the management of inert waste at mine reclamation sites. To ensure that there is a direct link to this section, Board staff will add language to either these proposed regulations or the Final Statement of Reasons.  In addition, Board staff will make every effort to ensure these proposed regulations are operative by January 1, 2004.  Board staff have determined that the Board must approve these proposed regulations by September/October 2003 to meet this operative date set in statute.  

Proposed Regulations in Relation to the Disposal Fee for Inert Waste

As described in the Disposal Categories section below, Inert Debris Engineered Fill Operations are proposed for placement in the EA Notification tier.  This tier placement is based on the risks posed by these operations to the public health, safety and the environment. By placement in the EA Notification tier, an activity is considered to be an “Operation” versus a “Facility” as identified in PRC Section 48000 and therefore the operator is not required to pay the BOE disposal tonnage fee. 

Discussion of Definitions  

The proposed regulations include definitions of C&D waste and inert debris.  Importantly, the inert debris definition is subdivided into two separate types.  Inert debris Type A includes the majority of inert types such as concrete, fully cured asphalt, glass, fiberglass, asphalt or fiberglass roofing shingles, brick, slag, ceramics, plaster, clay and clay products. 

The second subset of inert debris Type B is all other material specifically determined to be inert by the applicable Regional Water Quality Control Board, but is not included in the definition of Type A debris.  Type B inert debris can be treated industrial wastes, de-watered bentonite-based drilling mud but excludes inert Type A debris. 

Disposal Categories

The proposed Phase II Proposed C&D Waste and Inert Debris Disposal Regulations address the following disposal categories:

Inert Debris Engineered Fill Operations – Board staff proposes to use the term “Inert Debris Engineered Fill Operations” to apply to sites where disposal of a subset of Type A inerts results in a productive end use of the site.  Potential impacts resulting from this activity can be avoided by requiring the operation to comply with EA Notification requirements and State minimum standards such as load checking, training of employees, and record keeping.  As indicated above, these operations would not be subject to the BOE disposal fee.

Placement in this tier will increase the likelihood that longer-term projects will remain consistent in the type and nature of material received as well as remain consistent with engineering requirements for land use slated for reuse.  Rock, soil, fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay, and clay products would be allowed.  Inert Debris Engineered Fill Operations will not be subject to closure, post closure maintenance, operating liability, corrective action, or disposal reporting requirements of Title 14 CCR, Division 7, Chapter 9, Article 9.2.  The operators of such activities will be required by March 1 of each year to report to the LEA and the Board the total amount of inert debris disposed during the previous calendar year.  The definition of Inert Debris Engineered Fill Operations would have an effect on the following situations:

Mine Reclamation Sites – The use of inert debris in reclamation of some mine sites has been permitted under a Full solid waste facilities permit while other sites have been determined to be exempt from permitting and others have not been permitted.  These regulations as proposed will indicate for the first time the appropriate level of regulation for these reclamation activities using inert debris and will therefore even the “playing field.”  If a site does not meet the requirements for an Inert Debris Engineered Fill Operation, it could be regulated under Inert Debris Type A Disposal Facility requirements as described below.

Cal-Trans Borrow Pits – The LEA for Kern County has indicated a number of holes remain after the California Department of Transportation’s excavation of soil for use in highway construction.  These holes are often called “borrow pits”.  In Kern County the remaining borrow pits present a nuisance that sometimes result in illegal waste dumping.  The Kern County LEA would like to see the borrow pits filled to eliminate the illegal disposal. 

Long-Term Grading – Some LEAs have described gaps between regulation of inert debris disposal activities and grading projects.  When disposal/grading activities take place under the auspices of the Planning Department, the LEA may not be informed and may not have clear authority to inspect the material being used.  The proposed regulations contain exclusions for grading activities using a reduced particle size product and for inert debris engineered fill activities that conclude within one year of commencement.  The LEA would have authority to determine the appropriate regulatory level for longer-term projects using inert debris.

Inert Debris Type A Disposal Facilities – As proposed, these facilities would dispose of the full range of Type A inert debris.  These facilities would not qualify as inert debris engineered fill operations. Facilities disposing of these materials are proposed to be placed in the Registration Tier and would be subject to closure, post closure maintenance, operating liability, corrective action, disposal reporting requirements and the IWMB disposal fee.

C&D Waste and Inert Debris Type B Disposal Facilities As proposed, these facilities could accept the full range of C&D waste including, for example, lumber, gypsum wallboard, cardboard and other packaging materials, roofing material, carpeting, plastic pipe, and Type A & B inert debris.  These facilities as well as facilities that accept any amount of Type B inert debris require a Full permit. These facilities would be subject to closure, post closure maintenance, operating liability, corrective action, disposal reporting requirements and the IWMB disposal fee. 

B.
Environmental Issues

California Environmental Quality Act review is required for this item.  Board staff will conduct an analysis of the environmental impacts of these proposed regulations later in the rulemaking process.  Upon completion of the analysis, staff will prepare an environmental document for the Board to consider at a subsequent meeting prior to adoption of the regulations.  Board staff is working cooperatively with the State Water Resources Control Board on aspects of this rulemaking that may have an impact on water quality.

C.
Program/Long Term Impacts

These regulations will add clarity to a long-standing uncertain regulatory environment associated with C&D waste and inert debris disposal sites.  The regulations will help build a strong infrastructure of compliant operations and facilities.

D.
Stakeholder Impacts

These regulations will affect proposed and some existing C&D waste and inert debris disposal sites financially by requiring new and more extensive State minimum standards as well as additional operational requirements. Some sites operating under a Full permit may be able to operate at a lesser tier which may have a fiscal impact to the operator.

E.
Fiscal Impacts

These regulations will have a fiscal impact to operators of inert debris Type A disposal facilities and C&D waste disposal facilities as they will be required to obtain a solid waste facility permit and pay the per ton fee into the IWMA fund, as well as LEA fees.  Operators of Inert Debris Engineered Fill Operations will not be subject to fees to the IWMA fund but may be required to pay LEA fees.

F.
Legal Issues

Based on available information, staff is not aware of any legal issues related to this item.

G.
Environmental Justice

The proposed C&D waste and inert debris disposal regulations will be equally and uniformly applied to all parties throughout the State of California regardless of income, population density, race, or ethnic origin.

Outreach Efforts  
· December 13, 2001 Workshop in Diamond Bar and January 10, 2002 Workshop in Sacramento to seek general comments from stakeholders. 

· February 2002, Board staff attended LEA Round Tables to seek local regulatory agency input. 

· March 4, 2002 Workshop in Sacramento and March 5, 2002 Workshop in Diamond Bar to seek input for what became the basis of the March 29, 2002 version of the proposed regulations.     

· On January 23, 2003, the Notice of Proposed Rulemaking was mailed to all LEAs and 680 public and private interested parties throughout the State.  In addition, the regulations and notice were published on the Board’s Proposed Rulemaking web site. 

· February 24, 2003 Workshop in Diamond Bar to assist stakeholders in commenting on the proposed regulations.

· March 7, 2003 Public Hearing in Sacramento to seek stakeholder comments.

· June 13, 2003 Workgroup meeting in Sacramento to seek stakeholder input.

H.
2001 Strategic Plan

These regulations will protect public health and safety and the environment while providing a balance that will not impede the expansion of statewide capacity to divert materials from disposal at landfills, consistent with Goal 4, Objective 1, Strategy A of the Board’s 2002 Strategic Plan that states: “Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts.”
VI.
FUNDING INFORMATION

This item does not require any Board fiscal action.

VII.
ATTACHMENTS

1. 
Proposed Phase II C&D Waste and Inert Debris Disposal Regulations

2. 
Revised Proposed Phase II C&D Waste and Inert Debris Disposal Regulations Following The 15-day Comment Period (will be available closer to the meeting date)

3. 
OLA cover letter

3a 
Corresponding chart table regarding AB 2308 implications

4. 
InfoCycling article excerpt May 2003, Legislation Update – AB 2308

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Allison Spreadborough

Phone:  (916) 341-6803

B.
Legal Staff:  Michael Bledsoe


Phone:  (916) 341-6058

C.  Administration Staff:  N/A


Phone:  N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Based on comments received during the 45-day comment period, the following people and organizations have indicated potential support of the proposed regulations if modified as indicated in their comment letter: City of Arcadia, Pat Malloy, Public Works Services Director; Chandler’s Sand & Gravel Co., John Robertson, Vice President; CRRC, Kelly Astor, General Counsel, and Sean Edgar, Director of Regulatory Affairs; Huls Environmental, Michael Huls; Justice & Associates, G. Thomas Davis; County of Los Angeles, Donald L. Wolfe, Assistant Director; Peck Road Gravel Pit, Kenneth A. Ehrlich, Esq.; City of San Diego LEA, William E. Prinz, Environmental Health Specialist; Vulcan Materials Co., Kenneth A. Ehrlich, Esq.; and Waste Management Inc., Charles A. White, Director of Regulatory Affairs/West.

B.
Opposition

Based on comments received during the 45-day comment period, the following people and organizations have been determined to not be in support of the proposed regulations: Inland Empire Disposal Association, Paul F. Ryan, Executive Director; Madison Materials, Patrick Munoz for Judith Ware; Northern California LEA Technical Advisory Committee, Ernest S. Genter, Chair; Riverside County LEA, A. Steven Moise, Supervising Environmental Health Specialist; Riverside County Waste Management Department, Joseph R. McCann, General Manager-Chief Engineer.
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