California Integrated Waste Management Board

Board Meeting
August 12-13, 2003
AGENDA ITEM 13
ITEM

Request For Approval To Notice For 45-day Comment Period Proposed Regulations Regarding Assessment Of Administrative Civil Penalties Against Product Manufacturers For Non-compliance With The Rigid Plastic Packaging Container (RPPC) Law

I.
ISSUE/PROBLEM STATEMENT

This item requests approval to begin the formal rulemaking process and publicly notice proposed regulations concerning assessment of administrative civil penalties against product manufacturers for non-compliance with the Rigid Plastic Packaging Container (RPPC) law.

II.
ITEM HISTORY

· The Board adopted emergency regulations pertaining to assessment of administrative civil penalties on April 23, 2003.

· The emergency regulations were filed with the Secretary of State’s Office on 

June 2, 2003.

· The emergency regulations allow a 120-day timeframe to hold a public hearing to allow interested parties to comment on the proposed regulations and to file permanent regulations with the Office of Administrative Law.

III.
OPTIONS FOR THE BOARD

1. Approve the request to notice a 45-day comment period for proposed regulations.

This option  would provide sufficient time to complete the rulemaking prior to the expiration of the Emergency Regulations.

2. Don’t approve the request to notice a 45-day comment period.

Failure to notice the proposed permanent regulations now would result in expiration of the emergency regulations prior to completion of the formal rulemaking and could result in holding public hearings without the benefit of the additional penalty structure detailed in the proposed permanent regulations.

3. Take no action.

IV.
STAFF RECOMMENDATION

Staff recommends the Sustainability and Market Development Committee approve Option 1, and approve the staff’s request to notice a 45-day comment period for proposed permanent regulations.

V.
ANALYSIS

A.
Key Issues and Findings

The Board approved emergency regulations detailing penalty criteria as proposed for assessing penalties on product manufacturers out of compliance with the RPPC law at the April 23, 2003 Board meeting. These emergency regulations were approved by the Office of Administrative Law and filed with the Secretary of State’s Office on June 2, 2003.

In preparation for scheduling public hearings and entering settlement negotiations, as directed by the Board, staff determined that the previously adopted penalty criteria needed to be more specific by identifying what constituted a violation, and what penalty or range of penalties would be appropriate for each violation.  

To date, staff has not taken any product manufacturers to public hearing under the emergency regulations.  Several manufacturers that staff was preparing to take to hearing were able to provide sufficient documentation to demonstrate compliance.  Staff is now in the process of contacting an additional five companies, which could still go to hearing under the emergency regulations.  Future certification cycles will rely on the permanent regulations. 

B.
Environmental Issues

Based on available information, staff is not aware of any specific environmental issues related to this item.

C.
Program/Long Term Impacts

Item may result in:

· Increased compliance rates for the RPPC and other mandated programs.

· Speedier compliance with requirements of the RPPC and other mandated programs.

D.
Stakeholder Impacts

Manufacturers

These regulations should increase manufacturer’s individual substantive and timely compliance with the RPPC program, and should provide an equitable means to assess penalties, when appropriate.

Environmental Groups; Recycling Industries

Increased compliance with the RPPC program could result in decreased plastic in the waste stream and increased business opportunities for industries involved in recycling and recycled resin production.  In addition, increased compliance in other mandated programs may result from the implementation of penalties and could result in additional plastic being removed from the waste stream.

Interested Parties:

Stakeholders have had numerous opportunities to comment on the penalty structure included in these regulations. Meetings were held on:

· March 6, 2003

· March 24, 2003

· April 3, 2003

· April 23, 2003 Board Meeting

· July 24, 2003

Board staff considered the comments offered by stakeholders and negotiated changes to the draft emergency regulations, which describe five specific violations and their associated penalties, thereby achieving consensus.

E.
Fiscal Impacts

No negative fiscal impacts to the Board result from implementing this item. As directed in Section 42322(3) of the Public Resources Code (SB 1127, Karnette, 2002), monies accrued from implementing this item will be deposited into the Rigid Container Account of the Integrated Waste Management Fund and used, among other things, to develop markets for plastics.

F.
Legal Issues

Public Resources Code Section 42322 sets out the statutory authority for assessing fines and penalties under the RPPC Law.  Administrative civil penalties may be assessed for violations of the law only after a hearing is held before an Administrative Law Judge.  Section 42322 allows assessment of $50,000 per violation, with a maximum annual assessment of $100,000 for a company out of compliance with the law.

The Board adopted general penalty criteria that were used for one RPPC hearing held in the past.  However, neither the statute, existing regulations, nor the existing general penalty criteria previously adopted by the Board specifies what constitutes a violation.  The proposed regulations would establish five clearly defined violations with the associated range of penalties.  This more specific penalty structure is crucial to assist the Administrative Law Judge and the Board in ensuring that accused violators have fair and equal treatment when administrative civil penalties are imposed.  

A Public Notice to open a 45-day comment period is necessary to complete the rulemaking process for these regulation modifications.  

G.
Environmental Justice

Based on available information, staff is not aware of any environmental justice issues related to this item.

H.
2001 Strategic Plan

This item supports the following goals and objectives of the Board’s Strategic Plan:

Goal 4, Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts.

Objective 1: Through consistent and effective enforcement or other appropriate measures, ensure compliance with federal and state waste management laws and regulations.

The RPPC Program, including its enforcement arm, is a primary player in accomplishing Goal 4, Objective 1 of the Board’s Strategic Plan through helping to manage and mitigate the impacts of solid waste on public health and safety and the environment.

Goal 7 – Promote a “Zero Waste California” where the public, industry, and government strive to reduce, reuse, or recycle all municipal solid waste materials back into nature or the marketplace in a manner that protects human health and the environment and honors the principals of California’s Integrated Waste Management Act.

Objective 1: Promote source reduction to minimize the amount of waste generated.

Since the inception of the RPPC program, many manufacturers have used source reduction as a compliance option.  

VI.
FUNDING INFORMATION

This item does not require any Board fiscal action.

VII.
ATTACHMENTS

1. Draft Regulations, Section 17946-17949

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Michelle Marlowe
Phone: (916) 341-6512  

B.
Legal Staff:  Deborah Borzelleri
Phone: (916) 341-6056 

C.
Administration Staff: N/A
Phone: 

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff has not received any written support at the time this item was submitted for publication.

B.
Opposition

Staff has not received any written support at the time this item was submitted for publication.
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