California Integrated Waste Management Board

Board Meeting
August 12-13, 2003
AGENDA ITEM 2
(Continued from the July Board Meeting, Agenda Item 25)

ITEM

Consideration Of Issuance Of A Compliance Order Relative To The Los Angeles Area Integrated Waste Management Authority Regional Agency, Los Angeles County

I. ISSUE/PROBLEM STATEMENT 

California Integrated Waste Management Board (Board) has considered the formation of the Los Angeles Area Integrated Waste Management Authority Regional Agency (RA).  Three members, City of Gardena, City of Lynwood, and City of Torrance, of the RA are currently on Board approved compliance orders for failure to adequately implement programs to achieve California’s diversion requirements.  The RA will serve as the reporting authority for members of the RA for purposes of California’s diversion requirements, including those members that have compliance orders.  The RA, as the reporting authority, is the responsible authority for all its members.  Board staff recommends that the RA be issued a compliance order in order for the Board to maintain its authority to enforce actions prescribed in statute and those stated within relevant existing compliance orders. This direction of responsibilities is consistent with the approach that would also be used in the event of any potential future enforcement actions that may occur with respect to any regional agency established in support of achievement of diversion requirements.  Board staff therefore recommends the Board consider issuing the RA a  compliance order for failure to adequately implement programs to achieve diversion requirements. 

II.
ITEM HISTORY

This is the first time this item has come before the Board.  The Board has considered the results of  Board staff’s 1999/2000 Biennial Review, jurisdiction requested time extensions, or Board staff recommendations for issuance of compliance order for all jurisdictions within Los Angeles County relevant to information provided by jurisdictions in their 1999 and 2000 Annual Reports. 

The Board adopted compliance orders relative to the City of Gardena, City of Lynwood and City of Torrance on January 14-15, 2003, April 23, 2003, and October 26, 1999 respectively. 

The Board has considered solid waste generation study information provided by these cities and has considered requests for extensions to compliance order deadlines at various Board Meetings.

The Board considered and approved the formation of the Los Angeles Area Integrated Waste management Authority Regional Agency Formation Agreement at its July 15-16, 2003 Board Meeting.

III. OPTIONS FOR THE BOARD

1. Find that the RA is the responsible authority for any of the RA’s members that are on compliance order for not adequately implementing SRRE programs and approve the attached order of compliance as written.

2. Do not approve the compliance order and direct staff to formulate other and bring them back to the Board for consideration.  

IV. STAFF RECOMMENDATION

Board staff recommends the Board adopt Option 1: find that the RA is not adequately implementing its SRRE and approve the attached order of compliance as written.

V. ANALYSIS

A.  Key Issues and Findings

1.   Background: 

PRC Section 41821 requires all jurisdictions to annually submit to the Board by August 1, a report on their progress in implementing their SRRE and HHWE, as well as progress toward achieving the diversion requirements of PRC Section 41780.  PRC Section 41821 also requires the Board to review a jurisdiction’s Annual Report and to notify the jurisdiction of any additional information that is required within 120 days of receipt.

PRC Section 41825 requires the Board to review each City, County, and Regional Agency's (jurisdiction) SRRE at least once every two years.  The Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE and HHWE-selected programs to meet the diversion requirement; this information is reported in a jurisdiction’s Annual Report.  As a result of this review, the Board may find a jurisdiction has adequately implemented programs and achieved the diversion requirement; that a jurisdiction has made a good faith effort to implement programs but has not achieved the diversion requirement; or that a compliance order should be assigned to a jurisdiction that has failed to adequately implement its SRRE and/or HHWE and/or failed to achieve the diversion requirement.  Alternatively, a jurisdiction that has not achieved the diversion requirement may petition for one or more time extensions to meeting the 50 percent diversion requirement for a maximum of five years; no extensions may be effective beyond January 1, 2006 (PRC Section 41820).  

In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy that was amended and approved by the Board in August 2001 (PRC Section 41850).  “Good faith effort” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its SRRE or HHWE, or alternative programs or activities that achieve the same or similar results.  

If it appears a jurisdiction has failed to make a good faith effort to implement its SRRE and/or HHWE, the Board may consider issuing the jurisdiction a compliance order.  PRC Section 41825 requires the Board to confer with a jurisdiction at least 60 days prior to issuing a notice of intent to issue a compliance order.  PRC Section 41825 also requires the Board to issue a notice of intent to issue an order of compliance not less than 30 days prior to the Board hearing where issuing the compliance order would be considered.  If a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may still decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE.

The Board has considered reviews of Annual Report information submitted by the Cities of Gardena, Lynwood and Torrance that presented each jurisdiction’s SRRE implementation and efforts towards achieving diversion requirements. In considering each jurisdiction’s progress in implementing the SRRE and HHWE-selected programs to meet the diversion requirement, the Board determined that implementation was not adequate to meet diversion requirements. A compliance order was issued by the Board to the Cities of Gardena, Lynwood and Torrance on January 14-15, 2003, April 23, 2003, and October 26, 1999 respectively.  

2. Basis for staff’s analysis:

Staff’s analysis is based on the information below.

Diversion Program Analysis:

Based on Board consideration of each City’s progress in implementing diversion programs and in meeting the diversion requirement for 2000, the Board determined that each City failed to adequately implement its diversion programs to achieve the 50 percent diversion requirement of PRC Section 41780.  Statute directs the Board to consider both a jurisdiction’s efforts to implement its SRRE-selected programs and its achievement of the diversion rate in determining compliance with waste diversion mandates.

After receiving a request from the Los Angeles Area Integrated Waste management Authority Joint Powers Authority (JPA), staff  scheduled a phone conference with the JPA primary contact to discuss staff’s interpretation of statute that it would be necessary to issue the RA a compliance order upon its formation.  On March 5, 2003, Board staff sent a letter to the RA primary contact in order to confer with the RA that Board staff’s interpretation of statute would require the RA be issued a compliance order upon its formation in order to retain the Board’s authority to enforce actions prescribed in statute and those specifically prescribed in compliance orders issued to the Cities of Gardena, Lynwood and Torrance.  The JPA primary contact replied to Board staff’s March  letter on March 24, 2003 and requested the staff consider an alternative recommendation to the Board instead of issuing a compliance order to the RA. The RA primary contact requested that Board staff prepare a list of conditions to include in the Board’s approval of  the RA that would ensure the Board would retain its ability to monitor and enforce the provisions in each jurisdiction’s SRRE, 1066 and/or compliance order.  After considering the alternative recommendation suggested by the RA primary contact and discussing the alternative with in subsequent meetings, staff determined that its recommendation to the Board should follow a reasonable interpretation of statute in order to retain the Board’s authority and to recommend issuance of a compliance order upon the formation of the RA.  The JPA primary contact was sent a reply on May 5, 2003, informing the JPA of staff’s recommended action and to provide a Notice of Intent to Issue a Compliance Order as required by PRC Section 41825.  
Findings:

The proposed Compliance Order (Attachment 1) includes the following conditions and implementation schedule:
· The RA shall work with the Office of Local Assistance (OLA) staff to determine gaps in program areas and make recommendations in improving, expanding, or implementing new diversion programs for the Cities of Gardena, Lynwood and Torrance 

· OLA staff will conduct a needs assessment meeting with the Cities of Gardena, Lynwood and Torrance  and outline the scope of a local assistance plan.

· The Cities will agree to the local assistance plan by June 30, 2003, August 31, 2003, and May 30, 2003 respectively.

The compliance order requires the Board to hold a public hearing following the term of the compliance schedule, to determine whether or not the RA has complied with all of the conditions of the compliance order. 

The compliance order specifies that failure by the RA to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the RA complies with the compliance order ahead of schedule.

The RA will serve as the reporting authority for members of the RA for purposes of California’s diversion requirements, including those members that have compliance orders.  Pursuant to PRC sections 40973 and 40974, where the Regional Agency is designated as the entity that will be responsible for compliance with the diversion requirements, it shall be the entity that the Board evaluates during the Biennial Review, and potentially penalizes, based upon a determination of noncompliance. The Regional Agency, in turn, may then apportion those penalties pursuant to the Regional Agency Agreement’s provisions. In this situation, through approval of the Regional Agency Agreement, the three jurisdictions that are currently on Compliance Order would no longer be subject to the Biennial Review and therefore there would be no mechanism for imposing a fine for failure to comply with those Compliance Orders. Therefore, Board staff recommends that the RA be issued a compliance order in order for the Board to maintain its authority to enforce actions prescribed in statute and those stated within relevant existing compliance orders.  The proposed Compliance Order expressly explains that it is being issued to maintain this authority based on the pre-existing Compliance Orders and not because of a negative evaluation of the Regional Agency as a whole. This direction of responsibilities is consistent with the approach that would also be used in the event of any potential future enforcement actions that may occur with respect to any regional agency established in support of achievement of diversion requirements.  Board staff therefore recommends the Board find that the RA is the responsible authority for any of the RA’s members that are on compliance order for not adequately implementing SRRE programs and approve the attached order of compliance as written.

B.  Environmental Issues  
Based on available information, staff is not aware of any environmental issues related to this item. 

C.  Program/Long Term Impacts

Approval of the Compliance Order will introduce a step-by-step process through which Board staff and the RA can work to identify and implement programs to increase waste diversion, both locally and statewide. 

D.  Stakeholder Impacts

Approval of the Compliance Order will introduce a step-by-step process through which Board staff and the RA can work to identify and implement and measure waste diversion programs in order to achieve diversion requirements of PRC Section 41780. 
E.  Fiscal Impacts   

No fiscal impact to the Board results from this item. 
F.  Legal Issues

As discussed above, this item represents the process for implementing PRC Section 41031 that requires jurisdictions and regional agencies to submit data on quantities of waste generated, diverted and disposed that is as accurate as possible.  It also represents the process for implementing PRC Section 41825 that directs the Board to conduct a biennial review to determine a jurisdiction’s progress in implementing its SRRE and HHWE.  If a jurisdiction is not meeting the mandates of the Integrated Waste Management Act (IWMA), the Board may issue a compliance order and schedule (PRC Section 41825).  Fines of up to $10,000 per day may be levied if the provisions of the compliance order and schedule are not met (PRC Section 41850). 

G. Environmental Justice

Community Setting

	2000 Census Data – Demographics for RA

	% White
	% Hispanic
	% Black
	% Native American
	% Asian
	% Pacific Islander
	% Other

	30.5%
	45.8
	10.0%
	.24%
	10.8%
	.14%
	2.6%


Economic data for the regional agency could not be readily calculated.  Since the City of Los Angels, a RA member, maintains 82% of the population within the boundaries of the entire RA, the City of Los Angeles data will be used to indicate economic data for the consideration of this item. 

	2000 Census Data – Economic Data for City of Los Angeles

	Median annual income*
	Mean (average) income*
	% Individuals below poverty level

	36,680
	48,276
	22%


   *Per Household

· Environmental Justice Issues.  According to the JPA representative, the member jurisdictions are not aware of any environmental justice issues in there communities related to solid waste management. 

· Efforts at Environmental Justice Outreach.  Member jurisdictions use newsletters, cable ads, street banners, guidebooks and web based information to promote recycling to residential and commercial sectors.  Some handouts are provided in Spanish and Chinese.  In some cases, the RA will target specific neighborhoods to that more languages will be represented depending on the community.  The goals are to enhance awareness of the need for waste reduction and recycling and to reach as many communities as possible.  The RA , at the direction of its Governing Board, may be involved in community fairs and provide information on waste reduction and recycling to residents and businesses. 
· Project Benefits.  N/A
H.  2001 Strategic Plan

This item supports Strategic Plan Goal 2, Objective 3 - Support local jurisdictions’ ability to reach and maintain California’s waste diversion mandates

Strategy D - Assess and assist local governments’ efforts to implement programs and reduce disposal, taking corrective action as needed by assessing the jurisdiction efforts to implement programs and reduce disposal, and taking the necessary corrective action. 

VI.
FUNDING INFORMATION   

This item does not require any Board fiscal action. 
VII.
ATTACHMENTS

1. Proposed Compliance Order for the Los Angeles Integrated Waste Management Authority

2. Resolution Number 2003-400

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.  Program Staff:  Steve Uselton            

              Phone:  (562) 981-9095

B.  Legal Staff:  Elliot Block




  Phone:  (916) 341-6080

C.  Administrative Staff:  N/A



  Phone:  N/A

IX.
WRITTEN SUPPORT OR OPPOSITION


A.  Support:

      1.  No known support 

B.  Oppose:

      1.  A March 24, 2003 letter from the JPA primary contact requested the staff consider an alternative recommendation to the Board instead of issuing a compliance order to the RA. The RA primary contact requested that Board staff prepare a list of conditions to include in the Board’s approval of  the RA that would ensure the Board would retain its ability to monitor and enforce the provisions in each jurisdiction’s SRRE, 1066 and/or compliance order.  
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