California Integrated Waste Management Board

Board Meeting
November 18-19, 2003
AGENDA ITEM 26
ITEM

Discussion And Request For Rulemaking Direction To Formally Notice The Proposed Revisions To The Disposal Reporting System And Adjustment Method Regulations For 45-Day Comment Period

I.
ISSUE/PROBLEM STATEMENT

This item requests approval to formally notice proposed revisions to Disposal Reporting System (DRS) and Adjustment Method (AM) regulations.  The proposed amendments to the DRS modify existing requirements to the California code of regulations (14CCR), Chapter 9, Article 9.2 to improve the accuracy of the DRS. The proposed amendment to the AM regulations add language to existing section 18797.2  (14CCR) to allow jurisdictions to use additional adjustment factor sources and measurement levels.  The changes to the regulations are consistent with the Board’s Report to the Legislature: A Comprehensive Analysis of the Integrated Waste Management Act Diversion Rate Measurement System: Final Report to the Legislature.
II.
ITEM HISTORY

· September 1989.  The Integrated Waste Management Act (IWMA) (Sher, Chapter 1095, Statutes of 1989), established a generation-based diversion rate measurement system. Each city and county was to quantify diversion and disposal (generation) in 1995 to find out if they met the 25 percent diversion requirement, and again in 2000 for the 50 percent diversion requirement.

· September 1992.  Statute was changed in response to jurisdictions concerns that the most difficult and costly requirement was obtaining accurate information on quantities and types of wastes recycled or otherwise diverted, and calculating waste prevention.  Assembly Bill 2494 (Sher, Chapter 1292, Statutes of 1992), redesigned the measurement system. Measurement of 25 and 50 percent diversion was changed to a disposal-based measurement system and the Board was required to establish a mechanism to estimate disposal tonnages through periodic surveys. Diversion achievement would be determined by comparing jurisdiction disposal amounts (as measured by DRS) to the calculated annual waste generation, adjusted for changes in population and economics. The adjustment was needed so jurisdictions were not penalized for changes in population and economics outside their control that can have significant impacts on the amount of waste generated.

· October 1994. Board adoption of DRS regulations. Filing date: December 29, 1994.

· October 1996. Board adoption of AM regulations. Filing date: January 8, 1996.

· November 1999. The Board held a one-day workshop on DRS issues as part of its monthly business meeting. Panelists representing the solid waste industry, cities, counties, private consulting firms, and other stakeholder groups discussed issues with the current DRS including self-haul waste, gaps in disposal reporting data, allocation of waste tonnage to jurisdictions, and special waste types. The panelists also provided potential solutions regarding the issues raised.

· December 2000. In response to SB 2202 (Sher, Chapter 740, Statutes of 2000), the Board directed staff to convene working groups to develop recommendations for improving the diversion rate measurement system, which includes DRS and AM.

· November 2001. The Board approved the SB 2202 Report, A Comprehensive Analysis of the Integrated Waste Management Act Diversion Rate Measurement System: Final Report to the Legislature.  It contains some recommendations that require revisions to existing DRS and AM regulations.

· March 2002. The Board approved The Work Plan For Implementing Board Adopted SB 2202 Recommendations, which included beginning the informal rulemaking process to revise DRS and AM regulations.

· November 2002. Staff presented an information item to the Diversion, Planning and Local Assistance Committee regarding the first informal draft of the revised DRS and AM regulations.

· January 2003. Staff presented an information item to the Diversion, Planning and Local Assistance Committee summarizing the comments received at the informal regulations workshops held in December 2002.

III.
OPTIONS FOR THE BOARD

The Board may:

1. Direct staff to formally notice the proposed revised DRS and AM regulations.

2. Direct staff to make revisions to the proposed regulations and formally notice the proposed revised DRS and AM regulations.

3. Direct staff to conduct further analysis on the proposed regulations and return to the Board at a future meeting for consideration of approval to formally notice the proposed regulations.

IV.
STAFF RECOMMENDATION

Staff recommends Option 1.

V.
ANALYSIS

A.
Key Issues and Findings

DRS REGULATIONS

Background

Since the 1995 inception of DRS, several disposal data accuracy issues have emerged.  Some concerns identified by stakeholders and staff are:

· Skewing of jurisdiction tonnage allocations when facilities use a one-week origin survey to extrapolate tonnage allocations for an entire quarter,

· Statewide inconsistencies in determining waste tonnages due to lack of scales at some sites and a lack of statewide standards for using volumetric conversion factors to estimate waste tonnage,

· Statewide inconsistencies in reporting of designated waste and other special waste types,

· Reliance on drivers to report waste origin at the facility gatehouse may yield inaccurate and/or incomplete information, and

· Inadequate training of staff at some sites exacerbates the problem of collecting accurate jurisdiction of origin information.

SB 2202 (Sher, Chapter 740, Statutes of 2000) required the Board to convene and facilitate working groups of stakeholder groups to evaluate DRS under varying conditions and to develop recommendations for improving the system. At the Board's direction, the SB 2202 working groups examined the entire diversion rate measurement system of which DRS and AM are components. The Board's Report to the Legislature:  A Comprehensive Analysis of the Integrated Waste Management Act Diversion Rate Measurement System contains the recommendations developed by the working groups. Several of the recommendations required changes to DRS and AM regulations. The groups’ recommendations that were approved by the Board were used to draft the revised regulations.

Frequency of Origin Surveys

To help prevent the skewed disposal allocation numbers that may occur when extrapolating data based on a single survey week, the Board’s report to the Legislature recommended daily surveys of all loads of waste except car and pickup loads.  The proposed regulations require daily surveys for all loads greater than one ton (or greater than six cubic yards).  However, facilities in rural cities and counties may still conduct origin surveys of every load during the standard survey week for each quarter.  Additionally, the regulations allow jurisdictions to authorize facilities within their boundaries to assign all waste to the host jurisdiction rather than conduct origin surveys.

Weighing Waste at Facilities

The Board’s report to the Legislature recommended that scales be required at all facilities whose intake is above a certain tonnage.  Further, the report recommended that these facilities weigh every load of waste except for car and pickup loads.  Therefore, the regulations were revised to require scales at landfills and transfer stations receiving more than 100 tons per day (or more than 200 tons per day for facilities in rural jurisdictions).  Recognizing that there may be circumstances in which a facility may not be able to comply with the scales requirement, a provision was added to allow an operator to request a Board exemption from the requirement.  These revised regulations require weighing of all loads greater than one ton (or six cubic yards) at facilities that are subject to the scales requirement.  A facility operator is required to use documented volumetric conversion factors for all waste that is not weighed, either because the loads are less than one ton or the facility is not required to have scales.

Standardized Reporting and Tracking of Waste

The Board’s report to the Legislature identified statewide inconsistencies in the way waste types, e.g., designated wastes, are tracked and reported at various facilities.  These inconsistencies have resulted in inequity among jurisdictions because some jurisdictions have been able to deduct tonnage from their annual disposal, while others have not been able to make these adjustments. To help address this inequity among jurisdictions, the regulations require all landfills to track disposal of segregated loads of designated waste, C&D debris/inert debris, and disaster waste by jurisdiction of origin.  This information must be reported to a jurisdiction upon request.

Dispatcher-Based Origin Allocations

To reduce misreported origin information, the Board’s report to the Legislature recommended that origin information be supplied by commercial haulers based on their company dispatch or billing records.  Waste delivered by hauling companies to disposal facilities accounts for approximately eighty-seven percent of the statewide disposed waste stream, so this recommendation could improve DRS data accuracy significantly.  Therefore, in these revised regulations, commercial haulers are required to base jurisdiction of origin allocations on their company records.

Training

Due to the complexity of the IWMA and the associated goal measurement system, the Board’s report to the Legislature saw the need for training in this area.  Training was therefore addressed in the revised DRS regulations.  Each employer at hauling companies, solid waste facilities, agencies, and jurisdictions is required to provide employee training in the DRS as it relates to each employee’s job.  Board staff will provide web-based training modules to help employers comply with this new training requirement.

Enforcement

The Board’s report to the Legislature recommended revising regulations to make cooperation with DRS origin surveys a requirement of a solid waste facility permit.  Therefore, section 20510 of Title 27 of the California Code of Regulations was revised to require that a landfill operator keep DRS records as part of the state minimum standards.  (Current regulations already contain a similar requirement for transfer station operators.)

ADJUSTMENT METHOD REGULATIONS

Background

The adjustment method is a tool to estimate a jurisdiction’s diversion rate. This adjustment method is a shortcut because it estimates a diversion rate without the costs of a diversion study. It estimates generation based on jurisdiction change in population, employment, and inflation-adjusted taxable sales since the base-year calculation (current regulations 14 CCR section 18794 et seq.) For the adjustment method, the challenge is to reduce potential inaccuracies by continuing to improve it, expanding awareness of its strengths and weaknesses, and using it appropriately.
Although population and taxable sales data is readily available at city and countywide levels, employment is readily available only at countywide level. If a city's employment growth rate is substantially different from the countywide rate, the AM estimate of report-year waste generation tons may be less accurate, which in turn may   affect report-year diversion rate estimate accuracy.

Countywide EDD Labor Force or Countywide EDD Industry Employment

Existing AM regulations refer only to "employment as reported by the California Employment Development Department" as it was the only data source available for each county. The proposed AM regulations revisions clarify that countywide EDD Labor Force or countywide EDD Industry employment may be used.  

Countywide EDD Labor Force and Countywide EDD Industry Employment

The AM formula separately estimates residential and non-residential report-year generation tons. Existing AM regulations allow jurisdictions to use only countywide EDD Labor Force or only countywide EDD Industry employment for the residential and non-residential estimates. The proposed AM regulations revisions allow jurisdictions to use countywide EDD Labor Force employment in the residential estimate, and countywide EDD Industry employment in the non-residential estimate. This proposed revision is an improvement in AM flexibility to accurately estimate report-year waste generation.  

Substitution of Year After Base-Year for Base-Year Employment

If countywide employment growth does not represent jurisdiction employment growth, a jurisdiction may use factor numbers from other sources under certain conditions. One condition requires numbers specific to the base-year and report-year.  For some jurisdictions, alternative base-year and report-year numbers may be available, but not for 1990. Currently, 1990 is the base-year for many jurisdictions. The proposed AM regulations revisions allow jurisdictions to substitute the year after the base-year for base-year employment under certain conditions. These conditions maintain a level playing field to compare jurisdiction diversion rates.     
B.
Environmental Issues

Compliance with the California Environmental Quality Act will be required prior to Board adoption of the regulations. Board staff will conduct an analysis of the environmental impacts of these proposed regulations later in the rulemaking process. Upon completion of the analysis, staff will prepare an environmental document for the Board at the time it considers adoption of the regulations.  
Based on available information, staff is not aware of any cross media issues related to this item.

C.
Program/Long Term Impacts

The DRS regulatory changes will require changes to the Board’s existing DRS database. As an example, the DRS database will be changed to allow for the input of alternative intermediate cover data.

Board staff will also be developing web-based tools to help the regulated community comply with the revised regulations. Examples of tools to be developed include on-line DRS data filing; model reporting forms, model requests for exemption from the scales requirements, and training modules. In addition, the diversion rate calculator and the electronic annual report will be modified to reflect changes to the Adjustment Method regulations.

Consistent with the recommendation in the Board’s report to the Legislature, DRS staff anticipates an increase in facility record audits. Increased site visits will have a long-term impact on staff’s workload.

D.
Stakeholder Impacts

To date, stakeholders have been given various opportunities to comment on revisions to the DRS and AM regulations during the informal rulemaking process. Staff sent out two informal draft versions of revised regulations for public review and comment.  Staff also conducted eight workshops to solicit feedback on the proposed regulatory changes as follows:

· First Informal Draft DRS and AM Regulations Workshops on December 5 and 12, 2002

· Focused Worshops on Sub-topics within the Scope of DRS Regulations on March 3, 5, 24, and 25, 2003

· Second Informal Draft DRS Regulations Workshops on June 24 and 26, 2003

Staff considered both the comments received during the informal rulemaking process and the recommendations in the Board’s report to the Legislature in order to draft the attached draft regulations. Staff has made substantial changes in the draft DRS regulations. The proposed DRS regulations represent a compromise between jurisdictions that would like access to more detailed, accurate disposal data and facilities and agencies that want to ensure that the revised reporting requirements are not excessive and burdensome.

The proposed AM regulations received minimal comments as the changes provide additional increased AM flexibility for jurisdictions.

E.
Fiscal Impacts

Staff will conduct a fiscal impact analysis as part of the formal rulemaking process. As part of this analysis, staff will examine the potential economic impact of new requirements such as the scales requirement, for example.

F.
Legal Issues

Staff is not aware of any additional legal issues at this time.
G.
Environmental Justice

Based on available information, staff is not aware of any environmental justice issues related to this item.
H.
2001 Strategic Plan

The revised regulations support Strategic Plan Goal 2, Objective 3: Support local jurisdictions' ability to reach and maintain California's waste diversion mandates. Access to more accurate DRS data and additional AM flexibility will allow jurisdictions to better assess their waste stream and make adjustments to diversion programs as needed to comply with IWMA.

VI.
FUNDING INFORMATION

N/A

VII.
ATTACHMENTS

1. Proposed revised DRS and AM regulations

2. Table: Comparison of Current and Revised Versions of DRS Regulations

3. Flow Chart Showing Proposed DRS Changes

4. Summary Charts Showing Proposed DRS Changes

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Diane Shimizu
Phone: (916) 341-6238



          Nicholas Cavagnaro


      Phone:  (916) 341-6213
B.
Legal Staff:  Elliot Block
Phone:  (916) 341-6080

C.
Administration Staff:  N/A
Phone:  N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff has not received any written support on this version of the draft regulations at the time this item was submitted for publication.

B.
Opposition

Staff has not received any written opposition on this version of the draft regulations at the time this item was submitted for publication.
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