California Integrated Waste Management Board

Board Meeting
January 13-14, 2004
AGENDA ITEM 1 (Revised)
ITEM

Consideration Of Failure To Meet SB 1066 Alternative Diversion Requirement Goal Achievement Plan; Consideration Of The Amended SB 1066 Alternative Diversion Requirement Application; Consideration Of The 1999/2000 Biennial Review Findings For The Source Reduction And Recycling Element And Consideration Of Issuance Of A Compliance Order For The City Of Arvin, Kern County

I.
ISSUE/PROBLEM STATEMENT

On June 18, 2002, the California Integrated Waste Management Board (Board) approved a SB 1066 Alternative Diversion Requirement Application (ADR) for the City of Arvin (City) to allow the City until December 31, 2003, to implement additional programs to reach the diversion goal of 45 percent.  Board staff visited the City on June 3rd and 4th, 2003, and determined that the City was not implementing, or chose to stop implementing some of the programs identified in their Goal Achievement Plan (GAP), which is part of the ADR.  As such, Board staff discussed with the City on several occasions the need to either implement the programs in the GAP or amend the ADR.

Subsequently, the City submitted an amended ADR application. Upon review of the amended application, Board staff determined that the amended programs did not appear to be adequate to achieve the ADR requested and asked the City to provide additional information by September 29, 2003, upon which Board staff would assist the City in preparing its amended ADR. On October 1, 2003, the City provided staff with a letter (Attachment 4) stating that pending resolution of the relationship with its current hauler, the City was unable to formulate and propose a new plan for AB 939 compliance at that time. Then on October 10, 2003, the City provided Board staff with a second amended application and a report on the City’s plan to take over the collection of its recyclable waste stream. However, the programs, as proposed, still do not appear adequate to reach the requested 45 percent ADR.

In the absence of a good faith effort to implement the programs identified in the City’s current ADR, or an amended ADR that will meet the goal in the specified time limit, Board staff is proposing to end the City’s current ADR, and recommend to the Board the issuance of a Compliance Order and direction to work with the City in developing a Local Assistance Plan.  

II.
ITEM HISTORY

On June 18, 2002, the Board approved a SB 1066 Alternative Diversion Requirement Application (ADR) for the City of Arvin (City) to allow the City until December 31, 2003, to implement additional programs to reach the diversion goal of 45 percent.

III.
OPTIONS FOR THE BOARD

1. The Board may find that the City is did not adequately implementing its SB 1066 GAP; disapprove the City’s amended SB 1066 ADR application; find that the City is not implementing its SRRE; and, approve the attached order of compliance as written.

2. The Board may find that the City is did not adequately implementing its SB 1066 GAP; disapprove the City’s amended SB 1066 ADR application; find that the City is not implementing its SRRE; and, approve the attached order of compliance with alternate or additional conditions.

3. The Board may find that the City is did not adequately implementing its SB 1066 GAP; approve the City’s amended SB 1066 ADR application; and, disapprove the attached order of compliance.

4. The Board may find that the City is did not adequately implementing its SB 1066 GAP; approve the City’s amended SB 1066 ADR application with alternative programs; and, disapprove the attached order of compliance.

IV.
STAFF RECOMMENDATION

Board staff recommends the Board adopt Option 1: to find that the City is did not adequately implementing its SB 1066 GAP; disapprove the City’s amended SB 1066 ADR application; find that the City is not implementing its SRRE; and, approve the attached order of compliance as written.
V.
ANALYSIS

A.
Key Issues and Findings

1. Background:

PRC Section 41821 requires all jurisdictions to annually submit to the Board by August 1, a report on their progress in implementing their SRRE and HHWE, as well as progress toward achieving the diversion requirements of PRC Section 41780.  PRC Section 41821 also requires the Board to review a jurisdiction’s Annual Report and to notify the jurisdiction of any additional information that is required within 120 days of receipt.

PRC Section 41825 requires the Board to review each City, County, and Regional Agency's (jurisdiction) SRRE at least once every two years.  The Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE and HHWE-selected programs to meet the diversion requirement; this information is reported in a jurisdiction’s Annual Report.  As a result of this review, the Board may find a jurisdiction has adequately implemented programs and achieved the diversion requirement; that a jurisdiction has made a good faith effort to implement programs but has not achieved the diversion requirement; or that a compliance order should be assigned to a jurisdiction that has failed to adequately implement its SRRE and/or HHWE and/or failed to achieve the diversion requirement.  Alternatively, a jurisdiction that has not achieved the diversion requirement may petition for one or more time extensions to meeting the 50 percent diversion requirement for a maximum of five years; no extensions may be effective beyond January 1, 2006 (PRC Section 41820). 

At its July Board meeting, the Board accepted staff recommendations that if a jurisdiction has a SB 1066 time extension or alternative diversion requirement and needs to modify its planned program implementation during the time extension period, it would submit a revised application to the Board for consideration.  In addition, the Board recommended that if a jurisdiction is found not to be implementing its SB 1066 time extension or alternative diversion requirement plan, or significant portions, then the Board could end the extension and commence the Biennial Review, which could lead to issuance of a Compliance Order.

In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy that was amended and approved by the Board in August 2001 (PRC Section 41850).  “Good faith effort” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its SRRE or HHWE, or alternative programs or activities that achieve the same or similar results.  

If it appears a jurisdiction has failed to make a good faith effort to implement its SRRE and/or HHWE, the Board may consider issuing the jurisdiction a compliance order.  PRC Section 41825 requires the Board to confer with a jurisdiction at least 60 days prior to issuing a notice of intent to issue a compliance order.  PRC Section 41825 also requires the Board to issue a notice of intent to issue an order of compliance not less than 30 days prior to the Board hearing where issuing the compliance order would be considered.  If a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may still decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE.

2. Basis for staff’s analysis:

Existing Jurisdiction Conditions:

The City’s geographic location:  Arvin is an urban city in the Central Valley located in the central portion of Kern County.  The City is off of California State Highway 223, and is just 21 miles northeast of Bakersfield.

	Diversion Rate (Percent)  Data
	Key Jurisdiction Conditions

	
	Waste Stream Data

	Base Year
	1995
	1996
	1997
	1998
	1999
	2000
	Pounds waste generated per person per day  (ppd)
	Population
	Non-Residential Waste Stream Percentage
	Residential Waste Stream Percentage

	1990
	  33   
	     39
	    34
	    21
	    32
	    28
	    5.5
	11,850
	   54%
	 46%


SB 1066 ADR Program Implementation:

On June 18, 2002, the California Integrated Waste Management Board (Board) approved a SB 1066 Alternative Diversion Requirement Application (ADR) for the City of Arvin (City) to allow the City until December 31, 2003, to implement additional programs to reach the diversion goal of 45 percent.  In May 2003, the City conducted a review of their current contracts and determined that although they felt their current contracted hauler was implementing the programs in the City’s GAP as part of the ADR (Attachment 1), they were not satisfied with that level of implementation.  As part of staff’s verification review of jurisdictions’ SB 1066 implementation, Board staff visited the City on June 3rd and 4th, 2003, and determined that the City was not implementing, or chose to stop implementing some of the programs identified in their GAP (see Attachment 2).  As such, Board staff discussed with the City on several occasions* the need to either implement the programs in the GAP or amend the ADR.

During June and July, the City discussed with Board staff and its Council several potential alternative options for diversion program implementation.  On July 31, 2003, the City submitted an amended ADR application to the Board.  However, Board staff had many concerns regarding the City’s amended application (see below for analysis).

Staff sent a letter to the City Manager on September 5, 2003, to confer on the concerns staff had regarding the current ADR program implementation, as well as the City’s amended ADR application (see Attachment 2). Staff addressed options for the City to consider, including submitting the City’s plans for program implementation to Board staff for assistance in preparing its amended ADR.  Staff also informed the City Manager that if the program implementation issues were not resolved, the Board will have to consider whether or not the City has made a good faith effort to implement the programs identified in its current ADR. Staff also conveyed that if the City is found not to be making a good faith effort to implement their current GAP programs, the City could be issued a Compliance Order at the December 16-17, 2003, Board meeting.  Failure to meet the compliance order requirements may result in civil penalties of up to $10,000 a day.  Staff also explained in the letter that if the City is taken before the Board to consider the issuance of a Compliance Order, staff would first send the City a 30-day notification letter of the Board’s intent to consider issuing the City a Compliance Order.  Because staff did not feel that the City adequately resolved the program implementation concerns, staff sent the 30-day notification letter to the City on November 7, 2003.

*
Board staff worked with the City representatives to provide assistance, as mentioned above, through phone calls, e-mails, and letters on the following dates during 2003: May 6, June 3, 4, 11, 30, July 1, 9, 15, 22, 24, 31, August 5, September 5, 18, 19, 24, 30, October 9, 14, 15, November 3, 7, 10, 12. 

Adequacy of SB 1066 ADR Application Amendment:

As a result of several phone conversations between City representatives and Board staff, the City submitted an amended ADR application on July 31, 2003. Upon review of the amended application, Board staff determined that the amended programs did not appear to be adequate to achieve the ADR requested. Board staff sent a letter on September 5, 2003, outlining the implementation concerns and inadequacies of the application.  Board staff also conducted a conference call with the City on September 18, 2003 (Attachment 3), and sent a follow up letter on September 19, 2003, outlining Board staff’s concerns with the amended application submitted and asking the City to provide additional information by September 29, 2003, upon which Board staff would assist the City in preparing its amended ADR.

On October 1, 2003, the City provided staff with a letter (Attachment 4) stating that pending resolution of the relationship with its current hauler, the City was unable to formulate and propose a new plan for AB 939 compliance at that time. Then on October 10, 2003, the City provided Board staff with a second amended application and a report on the City’s plan to take over the collection of its recyclable waste stream (see Attachment 5). Staff reviewed this application and determined the programs, as proposed, still do not appear adequate to reach the requested 45 percent ADR.  Staff conducted conference calls with the City on November 7 and 12, 2003 to discuss staff’s concerns.

Specifically, Board staff has the following concerns related to the City’s amended SB 1066 application submittal:

1. Justification of good faith effort and reason for needing amended ADR:  In its SB 1066 amended ADR application, the City admits in Section IIIB3 that its efforts to implement the programs in the SRRE have been minimal.  The City also claims that its hauler did not implement programs in a good faith effort.  
According to Board staff’s understanding of the situation, the City and the hauler developed the original SB 1066 GAP (see attachment 7) and the hauler began program implementation; however, due to fiscal issues between the City and the hauler, the hauler stopped implementation of some programs.  In May, the City conveyed to Board staff that it didn’t feel the SB 1066, as submitted by the hauler on behalf of the City, was reasonable and questioned its validity.  However, Board staff had received documentation from the previous City Manager, at the time the SB 1066 was developed and approved, supporting the hauler and the City’s ADR.  As such, Board staff informed the City that if it felt its GAP was incorrect, they could develop and submit an alternative GAP.  To date, it has It had also taken the City nearly six months to develop an alternative plan.

Board staff is not convinced that the City has made a good faith effort to evaluate its program implementation and rectify its situation in order to achieve its ADR.  As such, Board staff does not have the confidence that the City will voluntarily plan, implement and assess programs to meet an ADR, at this time, and would like to continue working with the City under the auspices of a compliance order to implement programs.

2. Timeframe for program implementation to achieve the requested ADR:  The City’s amended application did include programs to be implemented within the December 31, 2003, timeframe; however, the City requested until July 2004 to meet the ADR.   Staff do not feel that this additional time requested is feasible for the following reasons.

In its October 1, 2003, letter, the City indicated that “pending resolution of the relationship with Mountainside (Disposal), the City is unable at this time to independently formulate and propose a new plan for AB 939 compliance”. Then on October 10, 2003, the City submitted an amended application and plan to take over the recyclable waste stream and implement their programs. However, during a conference call on November 12, 2003, the City informed staff that one of the programs in the amended application, which is shown to be fully implemented by December 31, 2001, will not actually be implemented until February, 2004.

Since May 2003, Board staff has been advising the City that if they felt that their current GAP was not reasonable, the City could develop and submit an alternative SB 1066 ADR plan. The City discussed various alternative options for implementation.  Because the City has not been implementing several of its GAP programs since at least June and the City has only recently formulated a plan, Board staff are not confident that the City can implement the programs and achieve a diversion rate of 45 percent by the end of the proposed ADR period.

3. Effectiveness of selected programs:  In the amended application, the City lists four basic programs to be implemented: residential curbside recycling, commingled commercial recycling, organic materials composting (residential and commercial greenwaste collection), and inert materials recycling.  However some of these programs, as described in the City’s plan, do not appear to be effective enough to reach the ADR.
For example, the curbside recycling program as proposed in the amended plan appears to be a less effective system than what was previously implemented.  The City is proposing to implement a system whereby residents can recycle their commingled materials, but will have to provide their own containers.  Historically, this type of program has not proven to be effective.

Another example is the City’s proposed inert recycling program.  The City has an ordinance to recycle its inert materials, and has been stockpiling material for some time, but claims that the previously intended processor is not accepting materials, and there is no alternative place to take the materials.   However, when Board staff contacted the processor, Crown Disposal, their representative stated that they do accept inert material for recycling at rates that are lower than the County’s disposal rate.  In addition, Board staff contacted the Bena Landfill in Bakersfield and their representative stated that they accept clean C&D debris for free and unclean C&D debris at a reduced rate.  Although it is clear that there are processors in the Bakersfield area willing to take the inert material, the City’s program does not appear to have been well thought out or investigated.

Findings:
In the absence of a good faith effort to implement the programs identified in the City’s current ADR, or an adequate amended ADR, Board staff has conducted a 1999/2000 Biennial Review of the City’s Source Reduction and Recycling Element (SRRE) and Household Hazardous Waste Element (HHWE) program implementation to-date and diversion rate achieved.  Because Board staff has found that the City has not made a good faith effort to adequately implement the diversion programs selected in the City’s SRRE and meet the 50 percent diversion mandate, Board staff is bringing forward their Biennial Review findings that the City has failed to adequately implement programs to achieve the 50 percent diversion requirement for 2000, and are recommending the issuance of the attached Compliance Order. 
The proposed Compliance Order (Attachment 6) includes the following conditions and implementation schedule:
· The City shall work with the Office of Local Assistance staff to determine gaps in program areas and make recommendations in improving, expanding, or implementing new diversion programs. 

· OLA staff will conduct a needs assessment meeting with the City and outline the scope of a local assistance plan.

· The City will agree to the local assistance plan by May 31, 2004.

The compliance order requires the Board to hold a public hearing following the term of the compliance schedule, to determine whether or not the City has complied with all of the conditions of the compliance order.  

The compliance order specifies that failure by the City to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the City complies with the compliance order ahead of schedule.
B.
Environmental Issues

Based on available information, staff is not aware of any environmental issues related to this item. 

C.
Program/Long Term Impacts

Approval of the Compliance Order will introduce a step-by-step process through which Board staff and the City can work to identify and implement programs to increase waste diversion, both locally and statewide.

D.
Stakeholder Impacts

The City is at risk of penalties if it does not comply with the Board approved compliance order.  Approval of the Compliance Order will introduce a step-by-step process through which Board staff and the City can work to identify, implement, and measure waste diversion programs in order to achieve diversion requirements of PRC Section 41780.

E.
Fiscal Impacts

No fiscal impact to the Board results from this item.

F.
Legal Issues

This represents the process for implementing PRC Section 41825 that directs the Board to conduct a biennial review to determine a jurisdiction’s progress in implementing its SRRE and HHWE.  If a jurisdiction is not meeting the mandates of the Integrated Waste Management Act (IWMA), the Board may issue a compliance order and schedule a public hearing (PRC Section 41825).  Fines of up to $10,000 per day may be levied if the provisions of the compliance order and schedule are not met (PRC Section 41850). 
G.
Environmental Justice

· Environmental Justice Issues.  According to the City representative, the City is  not aware of any environmental justice issues in their communities related to solid waste management. 

· Efforts at Environmental Justice Outreach.  The City’s hauler has used door hangers, in English and Spanish, and the newspaper to advertise the City’s bulky waste collection and food waste diversion programs.  Informational flyers have also been used in the past, but not recently.

	2000 Census Data – Demographics for City of Arvin

	% White
	% Hispanic
	%Black
	% Native American
	% Asian
	% Pacific Islander
	% Other

	9.8
	87.5
	0.5
	0.3
	1.0
	0.0
	0.1


	2000 Census Data – Economic Data for City of Arvin

	Median annual income
	Mean (average) income
	% Individuals below poverty level

	23,674
	30,855
	32.6


  *Per Household

H.
2001 Strategic Plan

This item supports Strategic Plan goal 7, objective 1-Promote source reduction to minimize the amount of waste generated; strategy B-Continue to work with jurisdictions to ensure they meet and/or exceed existing waste diversion mandates, by demonstrating staff’s continual efforts to work with jurisdictions to ensure they meet and/or exceed the waste diversion mandates.

This item also supports Strategic Plan goal 2, objective 3-Support local jurisdictions’ ability to reach and maintain California’s waste diversion mandates; strategy D-Assess and assist local governments’ efforts to implement programs and reduce disposal, taking corrective action as needed by assessing the jurisdiction efforts to implement programs and reduce disposal, and taking the necessary corrective action.
VI.
FUNDING INFORMATION

This item does not require any Board fiscal action.

VII.
ATTACHMENTS

1. Original City of Arvin SB 1066 ADR

2. Board Staff Results of June 3 and 4, 2003, Site Visit Letter/Board Staff Site Visit Program Implementation Findings

3. Board Staff Sept. 18, 2003, Conference Call Follow Up Letter

4. City of Arvin Oct. 1, 2003 Response Letter

5. City of Arvin Amended SB 1066 Application and Plan

6. Proposed Compliance Order for the City Arvin

7. Letter of intent of good faith effort towards AB 939

8. Resolution Number 2004-16

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Nikki Mizwinski
Phone:  916-341-6271

B.
Legal Staff:  Elliott Block
Phone:  916-341-6080

C.  Administration Staff:  N/A



      Phone:  N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

None

B.
Opposition

None
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