California Integrated Waste Management Board

Board Meeting
August 17-18, 2004
AGENDA ITEM 14
ITEM

Consideration Of Emergency Amendment Without Regulatory Effect Of E-waste Regulation To Conform To Law Change In AB 901 (Chapter 84, Statutes Of 2004)

I.
ISSUE/PROBLEM STATEMENT

The purpose of this item is to amend Section 18660.6(b)(1) of Title 14, California Code of Regulations (CCR).  This section establishes October 1, 2004, which was three months after the original fee collection start date, as the date covered electronic waste (CEW), as defined in the Electronic Waste Recycling Act of 2003 (the “Act”) (SB 20 [Chapter 526, Statutes of 2003]), will be eligible for an electronic waste (e-waste) recycling or recovery payment pursuant to the Act.

The date in the original emergency adopted Section 18660.6(b)(1) was set three months after the Act’s date for the beginning of the collection of the fee.  This was done to assure that there would be revenue in the fund with which to begin making payments.

AB 901, enacted June 30, 2004, changed the date for the beginning of the collection of the fee from July 1, 2004 to November 1, 2004.  This makes the October 1 date for payment eligibility occur thirty days before any money will legally begin to accumulate in the fund.  The proposed action is to change the date in the regulation to February 1, 2005, to keep the same three-month interval between the beginning of fee collection as amended by AB 901 and the beginning of payment eligibility as was in the original emergency regulation.  The result would be that an approved recycler can submit a payment request to the Board for eligible materials collected after February 1, 2005.  It is anticipated that that the Board of Equalization will collect the fee from retailers at the end of the first quarter of 2005.  The Integrated Waste Management Board can make payments on eligible claims once money is deposited into the Electronic Waste Recover and Recycling Account (Account).

II.
ITEM HISTORY

At the April 2004 Board meeting, the Board adopted emergency regulations for the implementation of the Act, which among other things, established October 1, 2004, as the date beginning which certain covered electronic waste would be eligible for payment under the Electronic Waste Recycling Act of 2003, cited above.  Subsequent change of law, namely, the date beginning which the e-Waste fee will begin to be collected, was changed by AB 901 to November 1, 2004.  

III.
OPTIONS FOR THE BOARD

1. Adopt the emergency amendment to 14 CCR 18660.6(b)(1) to assure legal consistency with the statutory changes enacted by AB 901.  Adopting Resolution Number 2004-212 will allow funds to accrue prior to recycling payments.

2. Take no action.  This option would result in more CEWs eligible to be claimed and a longer delay in payment of claims.  

3. Provide other direction to staff.

IV.
STAFF RECOMMENDATION

Staff recommends that the Board approve Option Number 1, and adopt Resolution Number 2004-212.

V.
ANALYSIS

A.
Key Issues and Findings

Under AB 901 fees will not start to be collected by retailers until November 1, 2004.  At the April 2004 Board meeting, the Board adopted emergency regulations for the implementation of the Act establishing October 1, 2004, as the date beginning which certain covered electronic wastes would be eligible for payment under the Act based on the original July 1 fee collection date.  Option 1 will maintain the same three-month interval between the beginning of fee collection as amended by AB 901 and the beginning of CEW payment eligibility as was in the original emergency regulation.

B.
Environmental Issues

This emergency regulation amendment is part of a series of regulations the purpose of which is to establish a recycling program to ensure the safe and environmentally sound recycling of covered electronic devices for the immediate preservation of the environment.

C.
Program/Long Term Impacts

The electronic waste recycling program is a new program.  As such, the long-term impact of the emergency regulations is to establish a comprehensive and innovative system that not only provides an efficient and financially sound program to support safe and appropriate collection and recycling of e-waste, but also serves as a model for others to follow.

D.
Stakeholder Impacts

Stakeholders have provided input about the implementation of the Act and have been involved in making key decisions and crafting innovative approaches for the implementation of the program. 

E.
Fiscal Impacts

The Act requires that consumers pay the Fee on purchases of electronic products covered by the law.  This Fee, collected at the time of retail sale, is to be the financial foundation for the program.  We are working with the State Board of Equalization to collect these monies, and we commit to working with retailers to design a system that minimizes the burden of handling these monies.  The purpose of the proposed change to the regulation is to assure that money accrues to the fund to enable payments contemplated under the Act.

F.
Legal Issues

The core of this Act is the financial relief intended for those providing collection and recycling services.  This item is being brought to the Board in August to assure that there is enough time in the processing of regulations to assure that this proposed Section 100 change will be effective before October 1, 2004, if it is needed based on the changing legislative landscape.

Regulations adopted by the Office of Administrative Law (OAL), on the authority of the California Administrative Procedure Act, namely 1 CCR 100, provides for a simplified adoption of a regulatory change where the regulation would technically have “no regulatory effect.”  In the context of this item, OAL’s rule allows for this method of amending the regulation, because “the regulatory provision is inconsistent with and superseded by the changed statute,” and the Board has no discretion to begin electronic waste recycling payments before there is money in the fund.

This emergency “Section 100” regulation is being proposed as exempt from review under the California Environmental Quality Act.  Title 14, California Code of Regulations, Section 15308 provides for a "Class 8" Exemption.  This exemption is used for projects that are undertaken "to assure the maintenance, restoration, enhancement, or protection of the environment where the regulatory process involves procedures for protection of the environment."  The Board is being asked to make a finding that this is appropriate for this regulation.  This finding is part of the resolution for this item.

G.
Environmental Justice

There are no specific environmental justice issues associated with this “Section 100” regulatory change.

H.
2001 Strategic Plan

This item supports Strategic Plan Goal 2, “Assist in the creation and expansion of sustainable markets to support diversion efforts and ensure that diverted materials return to the economic mainstream.”

VI.
FUNDING INFORMATION

This item does not require any Board fiscal action.

VII.
ATTACHMENTS

1.  Proposed Text of Emergency Regulation, 14 CCR 18660.6 (b)(1).

2.  Resolution Number 2004-212.

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Claudia Moore
Phone:  (916) 341-6295

B.
Legal Staff:  Robert F. Conheim
Phone:  (916) 341-6076

C.
Administration Staff: N/A
Phone: 
IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff had not received any written support at the time this item was submitted for publication.  Any communication received after the item is published will be made available to Board members.

B.
Opposition

Staff had not received any written opposition at the time this item was submitted for publication.  Staff had not received any written support at the time this item was submitted for publication.  Any communication received after the item is published will be made available to Board members.
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