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 ITEM:

Consideration Of Appeal By Safety-Kleen (Westmorland), Inc. Of A Cease And Desist Order Issued By The Imperial County Local Enforcement Agency Respecting Safety-Kleen's Hazardous Waste Facility At Westmorland, California

I.
SUMMARY 
Safety-Kleen (Westmorland), Inc. ("Safety-Kleen") has appealed to CIWMB from a cease and desist order issued by the Imperial County Local Enforcement Agency ("LEA") directing that Safety-Kleen cease accepting nonhazardous wastes at its Class I hazardous waste facility in Westmorland, California until it obtains a solid waste facility permit from the LEA and CIWMB.  The LEA bases its order on Public Resources Code Section 44103(b)
 which provides that facilities that accept both hazardous wastes and other solid wastes must obtain a hazardous waste facilities permit from the Department of Health Services [sic] and a solid waste facilities permit from the applicable enforcement agency and CIWMB.  Safety-Kleen argues that Section 44103(b) does not apply, and should not be applied, to the nonhazardous, nonputrescible industrial wastes that it disposes at its Westmorland facility.  The CIWMB Board must decide whether to affirm the LEA's order or to grant Safety-Kleen's appeal and overturn the decision of the LEA.

II. PREVIOUS (BOARD OR COMMITTEE) ACTION 

At its regular meeting on July 27, 1999, the Board determined to accept Safety-Kleen's appeal, in that Safety-Kleen had raised substantial issues in its appeal.  The Board set a public hearing on the appeal for September 22, 1999.  (See Staff Report for Agenda Item 32, July 27-28, 1999 CIWMB Meeting, Tab 2, and CIWMB Resolution 1999-332, Tab 3.)

This item was originally set for Board hearing on September 22, 1999, during the Board's September 21-22, 1999 meeting.  Due to a death in the family of one of Safety-Kleen's counsel, and at the request of the parties, the hearing was rescheduled for November 15, 1999, during the Board's November 15-17, 1999 meeting.

III.
OPTIONS FOR THE BOARD OR COMMITTEE 
The Board may:

Uphold the decision of the LEA.

Modify the decision of the LEA and direct that the LEA take appropriate action by the date specified by the Board.

Overturn the decision of the LEA and direct that the LEA take appropriate action by 

         the date specified by the Board.

III. STAFF RECOMMENDATION

Staff recommends that the Board uphold the decision of the LEA, thus denying Safety-Kleen's appeal, on the ground that the LEA’s cease and desist order is consistent with the California Integrated Waste Management Act.
IV. ANALYSIS 

PROCEDURES AND GENERAL INFORMATION

Hearing Binder

Each Board member and each party has been provided with a copy of a Hearing Binder which contains this Item, evidence respecting the appeal and reference materials. This item, with exhibits, is located at the front of the binder.  Imperial County's "Response to Appeal of Safety-Kleen (Westmorland), Inc.," with an exhibit, is located at Tab A.  Safety-Kleen's "Expanded Arguments in Support of Appeal of Safety-Kleen (Westmorland), Inc. to the California Integrated Waste Management Board of the County of Imperial's Cease and Desist Order," together with exhibits, is located at Tab B.  Safety-Kleen submitted a letter dated September 20, 1999 to Board members after the September 15, 1999 filing date.  It is enclosed at Tab C.

Hearing Procedures
The Board does not have formal procedures for hearing appeals such as this.  The parties have agreed to follow procedures outlined at Tab 4.  These procedures are similar to those employed by the Board in previous appeal hearings.

Statutory Basis for Board Decision on Appeal
Public Resources Code Section 45032(c) provides that "[t]he Board may only overturn an enforcement agency action if it finds, based on substantial evidence, that the action was inconsistent with this division" [i.e., Division 30 of the Public Resources Code, Sections 40000 - 49620, the California Integrated Waste Management Act].  (The text of Section 45032 is found at Tab 5.)  Thus, the Board must uphold the LEA's cease and desist order unless the Board determines that the order is inconsistent with Division 30.  Any such determination must be based on substantial evidence. 

"Substantial evidence" means evidence "of ponderable legal significance," which is "reasonable in nature, credible and of solid value."  Pennel v. Pond Union High School District, 29 Cal. App. 3d 832, 837, n.2 (1973).

Evidence before the Board
The evidence the Board shall consider in deciding this appeal includes the record before the hearing panel, actions or inactions not subject to hearing panel review, the record before the LEA and "any other evidence which, in the judgment of the Board, should be considered to effectuate and implement the policies of this division."  (Section 45032(b),  Tab 5.)  In addition to evidence submitted by Board staff, both Safety-Kleen and the LEA have submitted evidence for the Board to consider.  Other public agencies and members of the public may also present evidence and other information prior to or during the hearing for the Board to consider. 

Tour of Safety-Kleen Hazardous Waste Facility

On July 8, 1999, CIWMB staff (Michael Bledsoe and Bill Marciniak) toured Safety-Kleen's Westmorland facility with Safety-Kleen staff.  Representatives of the LEA, the Imperial County Planning Department, the Regional Water Quality Control Board and the Department of Toxic Substances Control ("DTSC") also participated.  The purpose of the tour was to learn, in general, how the facility operated and to see how the nonhazardous wastes in question were managed.  In addition to touring the facility, Safety-Kleen's staff, including Facility Manager Andrew Yadvish, provided substantial written information about the facility and responded to questions from CIWMB staff and the other public agencies present.  In all, the site visit lasted about five hours.
  (A synopsis of the tour is found at Tab 6.  Photos showing typical views of facility operations on the day of the site visit are found at Tab 7.)

BACKGROUND OF APPEALtc \l1 "BACKGROUND OF APPEAL
Statute at Issuetc \l1 "Statute at Issue
The statute at issue in this appeal is Public Resources Code Section 44103(b), which provides, in pertinent part:  "For those facilities that accept both hazardous wastes and other solid wastes, two permits shall be required, as follows:  (1) The hazardous waste facilities permit issued by the State Department of Health Services
 [sic][and]   (2) The solid waste facilities permit issued by the enforcement agency pursuant to this chapter."  (See Tab 1.)

Background

Under Section 44103(b), facilities which accept both hazardous wastes and other solid wastes must obtain a hazardous waste facility permit from DTSC and a solid waste facility permit from the local enforcement agency and CIWMB.
  Safety-Kleen has a hazardous waste facility permit from DTSC to operate a facility at Westmorland, California.  Safety-Kleen does not have a solid waste facility permit authorizing it to receive other, nonhazardous, solid wastes.  Notwithstanding, Safety-Kleen's hazardous waste facility accepts and disposes a wide range of nonhazardous, nonputrescible industrial wastes.

Since the facility does not have a solid waste facility permit, the Imperial County LEA issued a cease and desist order pursuant to Section 45005 directing that Safety-Kleen stop accepting nonhazardous wastes
 until it obtained the appropriate solid waste facility permit (Tab 9).  Safety-Kleen appealed the LEA's order under Section 44307, seeking a hearing before the County's independent hearing panel (Tab 10).  On June 1, 1999, the Imperial County Board of Supervisors declined to convene the hearing panel  (Tab 11).  Safety-Kleen subsequently appealed the matter to CIWMB under Section 45030(a) (Tab 12).  CIWMB received Safety-Kleen's appeal on July 1, 1999.

At its regular meeting on July 27, 1999, the Board determined to accept Safety-Kleen's appeal, in that Safety-Kleen had raised substantial issues in its appeal.  The Board set a public hearing on the appeal for September 22, 1999.  (See Tab 3.)  

The substantial issues raised by Safety-Kleen in its appeal included the alleged misinterpretation of Section 44103(b) by the LEA, the environmental consequences of disposing certain nonhazardous wastes in a hazardous waste facility, the effect of a 1979 Memorandum of Understanding among state agencies, the characteristics of the wastes in question and their distinction from typical municipal solid wastes and statewide concern that numerous hazardous waste transfer and storage facilities that also accept similar nonhazardous wastes without having obtained a solid waste facility permit from the local enforcement agency and CIWMB.

The Board found that the appeal also gave rise to further substantial issues, including the proper interpretation of Public Resources Code Section 44103(b) under principles of statutory construction, the statewide nature of the issue given that all three hazardous waste disposal facilities manage nonhazardous wastes in essentially the same manner as Safety-Kleen, the potential effect on public agencies' plans for hazardous waste and solid waste disposal, including impacts on the remaining disposal capacity of the Westmorland facility, impacts on area solid waste disposal facility capacities, and impacts on jurisdictions’ compliance with statutory diversion requirements, and the applicability of waste disposal fees required to be paid to various public agencies under applicable law.

Nature of the Nonhazardous Wastes in Question and Their Management
The nonhazardous wastes that Safety-Kleen accepts at its Westmorland hazardous waste facility are nonputrescible, industrial wastes, including soils (ranging from slightly to significantly contaminated [but not hazardous]), industrial sludges, geothermal wastes, construction and demolition debris and similar wastes.
  According to Safety-Kleen, none of the nonhazardous wastes it accepts are putrescible or should be classified as municipal solid waste.

The wastes in question comprise a substantial portion of the total waste stream that Safety-Kleen accepts and manages -- approximately 25 percent in 1998.

Safety-Kleen manages these nonhazardous wastes in essentially the same way it manages hazardous wastes, in that it tests them upon arrival at the facility, disposes of them in a landfill with hazardous wastes, and records their location within the landfill.

It does not appear that any environmental harm results from disposing these particular nonhazardous wastes in Class I landfills, instead of Class II or Class III landfills.  Class I landfills are designed to contain hazardous wastes, so provide a higher level of environmental protection than Class II or Class III landfills which receive municipal solid wastes and other nonhazardous wastes.  In particular, Class I landfills have a double liner and sophisticated leachate collection system to protect against groundwater contamination.  Hazardous waste facility operators conduct air monitoring to protect against airborne contamination.  Further, DTSC personnel oversee the operation of Class I facilities to assure compliance with all DTSC statutes and regulations.  Regional Water Board staff likewise provides oversight and regulation respecting Water Code statutes and regulations.

The nonhazardous wastes in question could legally be disposed at Class II or Class III facilities (depending on the waste and its level of contamination).  By disposing them in its Class I hazardous waste facility, Safety-Kleen is providing greater environmental protection than the law requires.

 Practice at Other Hazardous Waste Facilities
The appeal before the Board directly involves, and will directly affect, only Safety-Kleen and the LEA.  However, the question presented in this appeal extends beyond Safety-Kleen's hazardous waste facility at Westmorland.  There are three Class I hazardous waste disposal facilities in California.  Safety-Kleen's parent corporation, through subsidiary corporations, owns and operates two of them -- the facility in question and a hazardous waste facility in Buttonwillow, Kern County, California.  Chemical Waste Management, Inc. owns and operates the third one, located in Kettleman Hills, Kings County, California.   All three of them accept nonhazardous, nonputrescible industrial wastes and dispose them in their hazardous waste management units.
   Consequently, the Board's decision on this appeal, and the Board's rationale in making that decision, may have some influence on other affected local enforcement agencies and on the Board itself, should this issue be presented to the Board in the future. 

In addition to these three hazardous waste disposal facilities, numerous other hazardous waste storage and transfer facilities also manage hazardous wastes.  Safety-Kleen estimates there are about 160 such facilities.  DTSC has identified about 130 hazardous waste transfer and storage facilities.  Safety-Kleen argues that many of them manage nonhazardous wastes of the types in question here, and have not obtained solid waste facility permits.

ANALYSIS OF MAJOR SUBSTANTIAL ISSUES ARISING FROM APPEALtc \l1 "ANALYSIS OF MAJOR SUBSTANTIAL ISSUES ARISING FROM APPEAL
At its hearing on July 27, 1999, the Board identified a number of substantial issues that merit consideration in deciding this appeal.  The parties have advanced various arguments in support of and opposition to the appeal.  Certain of these arguments and issues are discussed below to assist the Board in its consideration of all relevant issues and evidence.

Introduction to Analysis.
Staff’s intent in this legal analysis is to highlight the major issues that arise from this appeal and apply existing statutes and regulations to them.  This effort is distinct from a policy analysis that would focus on the pros and cons of various interpretations of applicable law.  That is to say, we are attempting to apply current law to this appeal, rather than argue what the law should be.  If the Board decides that present law does not lead to what it considers a sound result, then it may wish to consider statutory changes.


Section 44103(b) Is Clear on Its Face, and Is Not Reasonably Susceptible to a Contrary Interpretation.
The statute is clear.  Section 44103(b) plainly states that "[f]or those facilities that accept both hazardous wastes and other solid wastes, two permits shall be required, as follows:  (1) The hazardous waste facilities permit issued by the State Department of Health Services
 [sic][and]  (2) The solid waste facilities permit issued by the enforcement agency pursuant to this chapter."  Accordingly, if a facility accepts both hazardous wastes and other solid wastes, it must obtain permits from both DTSC (which has assumed Health Services' permitting responsibility for hazardous wastes) and from the local enforcement agency and CIWMB.  It is the cardinal rule of statutory interpretation that a statute that is clear and unambiguous is not to be interpreted to derive a result different than what the Legislature intended.

The legislative history of Section 44103 supports the conclusion that the Legislature intended that facilities accepting both hazardous and nonhazardous wastes must obtain both DTSC and local enforcement agency/CIWMB permits.  Section 44103 was initially enacted as Government Code Section 66796.37, pursuant to  the passage of SB 2031 in 1978 (Statutes of 1978, Chapter 1397, Section 9).  At that time, the delineation of agency responsibilities for the regulation of solid waste and hazardous waste was not as clear as it is today.  Before SB 2031, the State Solid Waste Management Board (“SSWMB,” the predecessor of CIWMB) asserted that it had regulatory authority over hazardous waste facilities, in addition to the regulation imposed by the Department of Health Services (“DHS,” the predecessor of DTSC).  SSWMB's argument was that “solid waste” included “hazardous waste.”  Having both DHS and SSWMB permit exclusively hazardous waste facilities constituted dual regulation which the Legislature saw as duplicative and wasteful.  Hence, SB 2031 was enacted to clarify that facilities that accepted exclusively hazardous wastes would require permits from DHS only.  However, facilities that accepted both hazardous and other solid wastes would continue to require permits from both DHS and SSWMB.  (Selected materials from the State Archives on the legislative history of SB 2031 are collected at Tab 14.)

The 1979 Memorandum of Understanding among State Agencies Does Not Supplant the Legislature's Intent in Adopting Section 44103(b).
In support of its appeal, Safety-Kleen has submitted a copy of a Memorandum of Understanding, executed in September and October 1979,  among the State Water Resources Control Board (“SWRCB”) and the predecessors of DTSC and CIWMB (the "MOU"; see Tab 15).  The MOU memorializes an apparent agreement among the three agencies under which hazardous waste facilities that accept the types of nonhazardous wastes in question do not have to obtain solid waste facility permits from CIWMB.

Safety-Kleen argues that the MOU should guide the Board in considering the present appeal.  Staff does not find the MOU has any legal bearing on this appeal or any persuasive effect.

At the outset, it must be noted that there is some question as to whether the MOU ever came into  effect.  Although it was executed, we are unable to find any evidence that the MOU was ever implemented by any of the three involved agencies.  For example, the MOU provides that an "interagency action plan" will be developed to specify in detail how each agency will operate with respect to a coordinated approach to managing hazardous wastes and solid wastes.  We have found no present indication that this was ever done.  At any rate, based on staff contacts with the other affected agencies and the results of Public Records Act requests made by Safety-Kleen, it is clear that the MOU is no longer being carried out by any of the agencies. 

It is doubtful that the MOU could have had any legal effect, even if it had been fully implemented.  The MOU purports to allocate responsibility for certain regulatory functions among three state agencies.  In the first instance, that is the job of the Legislature.  Once the Legislature has adopted a statute, agency rules, guidelines and policies of general application to interpret and carry out the statute must be adopted by means of regulations, in accord with the Administrative Procedures Act.  Illegal, "underground" regulations are not enforceable.

Further, even if the MOU had been implemented and effected via appropriate regulations, subsequent statutory and regulatory changes would have rendered it invalid.  At the time the MOU was entered in 1979, neither CIWMB nor DTSC existed and state and federal regulation of solid waste was rudimentary.  State and federal law has changed dramatically since that time.  The MOU is based on an apparent agreement among three state agencies to employ definitions set out in the then California Administrative Code, Title 23, Chapter 3, Subchapter 15, entitled "Waste Disposal to Land" in their management of solid waste and hazardous waste.  (See attachment to MOU, Tab 15.)  So-called "Group 1 Wastes" (Section 2520 of the old regulations) consisted of wastes containing toxic substances and other substances that could significantly impair water quality.  "Group 2 Wastes" (Section 2521 of the old regulations) consisted of most nontoxic decomposable wastes.  "Group 3" wastes (Section 2522 of the old regulations) consisted of nondecomposable "inert" solids, such as construction and demolition wastes and tires.  The old regulations contemplated that wastes would be disposed in the appropriate class of disposal facility, identified as "Class I," "Class II" and "Class III" disposal sites (Sections  2510, 2511 and 2512 of the old regulations).  

Since 1979, the old regulations have been wholly replaced by new statutes and regulations.  Waste Groups 1, 2 and 3 no longer exist.  "Hazardous wastes" are defined for DTSC and SWRCB purposes in exquisite detail in regulations found at 22 CCR Section 66261.3, supplanting any definitions applicable at the time of the MOU.  A completely revised waste management unit classification system now exists which is utilized by SWRCB and DTSC.  (See 23 CCR Sections 2520, et seq. respecting Class I units and 27 CCR Sections 20200, et seq. respecting Class II and Class III units.)  As to both the types of wastes managed and the units in which they may be disposed, the new regulations completely replace the former provisions.  

Since the critical terms of the MOU and the manner in which state agencies regulate hazardous and nonhazardous wastes has completely changed since 1979, the MOU is now without legal, or persuasive,  effect.

Solid Waste Statutes Do Not Intend That CIWMB Regulate Nonhazardous Nonputrescible Wastes at Hazardous Waste Transfer and Storage Facilities Where the Wastes Are Managed as Hazardous Wastes.
Safety-Kleen argues that numerous hazardous waste transfer and storage facilities accept and manage nonhazardous wastes similar to those at issue here.  Thus, the argument proceeds, if the LEA's interpretation of Section 44103(b) is adopted by CIWMB, many such transfer and storage facilities will have to obtain solid waste facility permits.  (DTSC has advised CIWMB staff that DTSC permits about 130 such transfer and storage facilities, but does not have information on how many of them handle nonhazardous wastes.)  The facilities in question are primarily facilities where hazardous wastes are held in storage until sufficient quantities are collected to merit transport to a disposal facility or other treatment facility.  In some cases, treatment of the wastes is undertaken to make their storage and transport safer and simpler.  Many of these facilities are located at the site of the generation of hazardous waste.

As for the storage of nonhazardous, nonputrescible industrial wastes at the generators’ own facilities, CIWMB regulation would not likely come into play.  Each property owner is responsible for the safe and sanitary storage of solid waste on his or her property (14 CCR Section 17311).  Any solid wastes stored on the one’s property must be stored or handled in a manner so as to prevent the attraction and propagation of vectors and to avoid creating a nuisance (14 CCR Section 17312).  Properly stored inert materials may remain on one’s property for an indefinite period (14 CCR Section 17331).  Thus, generators are allowed to store nonhazardous, nonputrescible industrial wastes on their property in compliance with the above standards.  No permits are required.

Many solid waste transfer/processing facilities now accept household hazardous wastes, which is stored and shipped to other facilities for processing and disposal.  These facilities have both CIWMB and DTSC permits.  However, if Safety-Kleen is correct regarding other off-site hazardous transfer and storage facilities, its point is well taken.  There may be certain cases where hazardous waste transfer and storage facilities are accepting wastes that fall under the regulatory scheme of CIWMB, but do not have local enforcement agency or CIWMB permits.  Although CIWMB’s primary statutory focus is clearly on the disposal of solid wastes, CIWMB does regulate the storage of nonhazardous solid waste in connection with its regulation of transfer and processing stations (see 14 CCR Sections 17400 - 17419.2 ).  For example, solid wastes may not be held at a large volume transfer and processing station for more than 48 hours, nor more than seven days at a limited volume transfer operation (14 CCR Section 17410.1).  Nonhazardous soil contaminated by petroleum products may be stored for up to one year and nonhazardous ash for up to six months (14 CCR Sections 17361(e)(2), 17376(b)).  The larger of the transfer and processing facilities require permits from the local enforcement agency and/or CIWMB.  Minimum standards apply, governing such matters as facility drainage, dust, litter, noise and vector control (14 CCR Sections 17407.2 - 17410.4).  The storage of waste tires is also regulated by CIWMB and permits are required (14 CCR Sections 17350 - 17356).  

Clearly, these provisions, save for the exceptional cases of waste tires, petroleum contaminated soil and nonhazardous ash, are focused on the transfer and processing of typical municipal solid wastes.  With the types of waste at issue in this appeal, vectors, litter and odors are not a concern.  There is no reason they could not be stored for significant periods. 

At this time, however, no evidence has been submitted to demonstrate that a significant number of hazardous waste transfer and storage facilities accept nonhazardous wastes, nor that such wastes are not being regulated by DTSC.

 If future research should identify a significant number of DTSC-permitted hazardous waste transfer and storage facilities that handle nonhazardous wastes, and no sound environmental basis for CIWMB regulation is apparent, the Board might consider adding such facilities to the list of operations that are expressly excluded from CIWMB’s transfer and processing station regulations.  (See 14 CCR Section 17403.1.)

Interpreting Section 44103(b) as Proposed by Safety-Kleen Would Give Hazardous Waste Facilities a Competitive Advantage over Solid Waste Facilities Respecting the Disposal of Nonhazardous Nonputrescible Wastes Not Intended by the Legislature.

If Safety-Kleen’s interpretation is correct, then hazardous waste facilities will have a competitive advantage over solid waste facilities in setting their disposal charges for the nonhazardous, nonputrescible industrial wastes at issue in this appeal.  Safety-Kleen argues that CIWMB’s fee does not apply because it does not have, and need not obtain, a solid waste facility permit, and that the DTSC fees do not apply because the wastes in question are not hazardous.

The economic advantage to hazardous waste facilities takes two forms.  First is the absence of regulation and its impact on setting tipping fees, in combination with economic trends in the hazardous waste disposal industry.  The generation of hazardous wastes is diminishing significantly, as manufacturers strive to reduce the amount of hazardous waste they must manage and dispose.  This puts pressure on hazardous waste facilities to find enough wastes to stay profitable.  According to Safety-Kleen's interpretation of the law, certain nonhazardous wastes can be disposed at hazardous waste facilities that do not have solid waste facility permits.  Therefore, Safety-Kleen, and the other Class I facilities, can seek out nonhazardous wastes to be disposed at their facilities at more attractive rates than the local, fully permitted solid waste landfill can offer.

Second, neither Safety-Kleen, nor the operators of the other two Class I hazardous waste facilities in California, pay CIWMB’s $1.34/ton solid waste disposal fee (Section 48000), local solid waste disposal fees ($1.20/ton in Imperial County), or DTSC’s hazardous waste disposal fee (Health & Safety Code, Sections 25174.1, 25174.6) on the nonhazardous wastes in question in this appeal.

If a generator delivers its industrial waste to Safety-Kleen’s Westmorland facility, it will not have to pay CIWMB’s $1.34/ton disposal fee or the local disposal fee.  However, if the same generator takes the same waste to a permitted Class II or Class III facility, it will have to pay the state and local fees.
  In the case of Safety-Kleen in 1998, the amount of unpaid fees is not that great -- about $35,000 for the state and about $32,000 for Imperial County.  The amount of unpaid fees could be significant in other years or in other instances.  For example, Safety-Kleen (Buttonwillow), Inc. expects to dispose over 100,000 cubic yards of contaminated soil and construction debris from the current Avila Beach cleanup.  Assuming a conversion rate of 1.3 cubic yards per ton (a conversion rate Safety-Kleen provided for its typical nonhazardous waste stream), unpaid CIWMB fees would be some $103,077.

Nonetheless, the magnitude of the amount of the fees Safety-Kleen and other hazardous waste facility operators may be obligated to pay is not the critical factor.  It is by collecting fees from the disposal of wastes that the state agencies secure funds necessary to regulate waste disposal.  We are unaware of any regulated solid wastes or hazardous wastes that may be disposed without the payment of a fee to a state agency, save for specific exclusions the Legislature created.  If the Legislature intended that no fee was applicable to the disposal of nonputrescible, nonhazardous industrial waste, the Legislature would have so provided in state law.

Safety-Kleen argues that the Westmorland facility is fully regulated by DTSC, so no further oversight from CIWMB is needed, and no further fees are necessary.  Staff believes neither argument is sound.  Safety-Kleen’s interpretation of the applicable statutes leaves a substantial portion of solid waste outside the regulatory framework.  From a legal perspective, it is not clear to what extent DTSC regulates the nonhazardous waste disposed at the facility.  While it appears that wastes entering the site are managed the same as hazardous wastes, DTSC has no authority over nonhazardous wastes.  What would happen if the wastes in question or the manner of their handling violated a state solid waste minimum standard, but not a hazardous waste standard?  Would DTSC exercise its authority on behalf of CIWMB?  Since neither CIWMB or the LEA is responsible for solid waste facility inspections at the site, would either agency learn if a hauler brings to the site nonhazardous wastes that trigger environmental concerns not within the purview of DTSC?  Does DTSC have a responsibility to notify CIWMB or the LEA, and would it do so?  As for fees, to the extent that DTSC does regulate the nonhazardous wastes managed at the facility, appropriate fees are necessary to fund DTSC’s oversight.

SUPPLEMENTARY ANALYSIS

In its "Expanded Arguments in Support of Appeal of Safety-Kleen (Westmorland), Inc. to the California Integrated Waste Management Board of the County of Imperial's Cease and Desist Order," dated September 14,1999 ("Safety-Kleen Arguments", located at Tab B), Safety-Kleen advances five primary arguments: 

· the Board's definition of "hazardous wastes" is broader than that applicable to hazardous waste facilities regulated by the Department of Toxic Substances Control ("DTSC"), so it is proper, under the Public Resources Code, for the Board to recognize the nonhazardous wastes in question as hazardous wastes, and for them to be disposed at hazardous waste facilities;

· the legislative history of Section 44103 supports Safety-Kleen's interpretation that the Legislature intended that no solid waste facility permit is required for the nonhazardous wastes in question when disposed at a hazardous waste facility;

· the 1979 Memorandum of Understanding ("MOU") among the predecessors of the Board, DTSC and the State Water Resources Control Board ("SWRCB"), is a contemporaneous interpretation of Section 44103 and supports Safety-Kleen's conclusion that no solid waste facility permit is required for the wastes in question;

· reading Section 44103 in conjunction with statues applicable to other state agencies further supports Safety-Kleen's proposed interpretation of the Legislature's intent in enacting Section 44103; and

· more than 160 hazardous waste storage and treatment facilities are potentially subject to regulation by the Board if the Imperial County's interpretation of Section 44103 is upheld.  (See Safety-Kleen Argument, pp. 2-3, Exhibit B).

Although presented in more detail than in previous written materials submitted by Safety-Kleen, and with more emphasis on statutory interpretation and the legislative history of Section 44103, these are essentially the same arguments Safety-Kleen has presented in the past and that Board staff addressed in the staff report prepared for the September 22, 1999 Board hearing on this matter. (See, "Appeal of Safety-Kleen (Westmorland), Inc. to the California Integrated Waste Management Board of the County of Imperial's Decision Not to Convene a Hearing Panel," dated July 1, 1999, Tab 12.)   However, because of the importance of statutory interpretation in the Board's consideration of this matter, staff responds to the basic arguments raised by Safety-Kleen in its expanded submittal in this Supplementary Analysis.

CIWMB Definition of "Hazardous Waste"

Safety-Kleen argues that the Board's definition of "hazardous waste" is broader than that governing DTSC's activities, and it is thus proper to classify them as hazardous under Section 44103.  This argument reflects the core of all of Safety-Kleen's statutory arguments -- the notion that the nonhazardous wastes in question are not to be regulated by the Board as solid waste, but instead are to be regulated by DTSC as hazardous wastes.  This concept, staff believes, is fundamentally flawed.  Since the wastes in question are not "hazardous wastes" under DTSC's definition, they are not regulated by DTSC, except to the extent they are commingled with or managed together with hazardous wastes.   (DTSC Letter to CIWMB, Tab 16.)  "Hazardous wastes" are those specific wastes determined to be hazardous by DTSC pursuant to criteria set out at Health & Safety Code § 25141.  (See also Health & Safety Code §§ 25117 and 25140.)  The wastes in question that are being disposed of at Safety-Kleen's Westmorland facility are not such hazardous wastes.  The wastes in question are nonhazardous, and may be disposed at Class II or, in some cases, Class III solid waste facilities.  Likewise, the wastes in question are not hazardous wastes under the definitions adopted by the Board in regulations, nor by the SWRCB in its regulations.  (See 14 CCR 17225.32 (Board definition), 14 CCR 18502 (Board definition) and 27 CCR 20164 (Board and SWRCB definition).)  The more general definition of hazardous wastes found at Section 40141(a) was originally adopted as Government Code § 66714.8 in 1978 (Stats 1979, ch 1397, § 1).  It has been more fully defined by the regulations noted so as to correspond to the definition employed by DTSC, the state agency responsible for regulating hazardous wastes.

Under Safety-Kleen's interpretation, then, state law would not require that the nonhazardous wastes in question be regulated by either DTSC or CIWMB.  As Safety-Kleen sees things, they are not DTSC hazardous wastes, and they are not CIWMB solid wastes.  If the Legislature had intended to exclude a class of wastes from regulation by DTSC or CIWMB, it would have so provided.  (Granted, most, but not all, of these wastes are "designated wastes," as defined at Water Code § 13173.  They are regulated by SWRCB.  SWRCB's regulation of the disposal of wastes to land, however, operates only in conjunction with regulation by DTSC or CIWMB.  SWRCB regulates wastes to protect the State's waters)

The "Plain Meaning Rule"

Safety-Kleen argues that Section 44103 is ambiguous, so the "plain meaning rule" of statutory interpretation should not be applied.  This is a critical argument for Safety-Kleen, since, if the statute is not ambiguous, there is no need to interpret the statute.  Ornelas v. Randolph, 4 Cal. 4th 1095 (1993).  In reviewing statutes, courts must give the words used by the Legislature their plain meaning.  Smith v. Union Oil Company, 166 Cal. 217 (1913).  

We submit that Section 44103 is not ambiguous.  As noted above, Section 44103 provides in pertinent part:

(b) For those facilities that accept both hazardous wastes and other solid wastes, two permits shall be required, as follows:

(1) The hazardous waste facilities permit issued by the State Department of Health Services [sic]…

(2) The solid waste facilities permit issued by the enforcement agency pursuant to this chapter.

What is unclear or ambiguous about that statute? We respectfully disagree with Safety-Kleen that Section 44103 is ambiguous.

Legislative Intent

If the Board decides that Section 44103 is ambiguous, it may then look to various extrinsic aids to help it determine what the Legislature intended in enacting Section 44103.  Hughes v. Board of Architectural Examiners, 17 Cal. 4th 763 (1998).  Safety-Kleen raises many of those in support of its argument that the Legislature intended to exempt the nonhazardous wastes in question from Board regulation, in particular, the legislative history of the statute, contemporaneous interpretation of the statute and an effort to harmonize the statutes within a broader statutory scheme for regulating hazardous wastes.  

Safety-Kleen argues that the legislative history of Section 44103 indicates that the Legislature intended to remove the regulation of these wastes from the Board's predecessor agency.  It is clear that in enacting Government Code Section 66796.37 in 1978, the Legislature intended to preclude the Board from regulating hazardous wastes.  The materials collected at Tab 14 show that the intent of bill was to avoid having facilities that handled strictly hazardous wastes from having to obtain permits from the predecessors of both DTSC and the Board.  Just as clearly, however, the Legislature intended to require that facilities that accepted both hazardous wastes and other solid wastes obtain permits from both agencies.

Safety-Kleen also argues that the execution of the MOU supports its interpretation that the Legislature intended in Section 44103 that hazardous waste facilities could accept nonhazardous wastes of the type in question here without obtaining a solid waste facilities permit.  Safety-Kleen's argument is not persuasive.  Indeed, if Safety-Kleen were correct about the Legislature's intent in adopting Section 44103, the MOU would not have been needed.  Why have an agreement to do what, Safety-Kleen asserts, the Legislature has already ordered to be done?  At the time the MOU was entered, the management of hazardous wastes was in its infancy.  State agencies were striving to develop ways to manage wastes in an environmentally sound manner.  DTSC had not even been created at that time.  The MOU simply reflected one of the early attempts by agencies to cope with their expanding responsibilities for the safe management of hazardous wastes.  Further, as has been noted, there is no indication that the MOU was even brought to fruition; the agreement called for the creation of an interagency action plan and the operation of a policy coordinating committee. 

Safety-Kleen argues that its interpretation is further supported by reading Section 44103 within the context of other laws regulating the management of hazardous wastes and solid wastes.  To accomplish this harmony, Safety-Kleen would have the Board interpret the phrase "other solid wastes" in Section 44103 as meaning something different from "solid waste" as used elsewhere in the Integrated Waste Management Act (Safety-Kleen Arguments, pp. 24-25, Exhibit B).  This is not a very compelling argument.  Safety-Kleen attempts to buttress the argument by reference to SWRCB's regulatory scheme.  Safety-Kleen concludes that "other solid wastes" as used in Section 44103 means "nonhazardous solid wastes" as defined in Title 27, § 20220(a).  It would be more logical to make reference to CIWMB's regulatory scheme, since the Board is asked to interpret a statute that applies to the Board, not to SWRCB.  Under the Board's regulatory scheme, "other solid waste" means "solid waste," as defined in Section 40191.

Finally, Safety-Kleen argues that, under interpretation of Section 44103 advanced by Imperial County and Board staff, some 160 hazardous waste transfer, storage and treatment facilities could fall subject to permit requirements of local enforcement agencies and the Board.  As noted above, staff does not concur in this analysis.  DTSC does not concur in it, either.  (See DTSC Letter, Tab 16.)

DTSC CONCURRENCE IN CIWMB STAFF INTERPRETATION

In preparation for the Board’s September 22, 1999 hearing, CIWMB's Executive Director apprised DTSC of Safety-Kleen's appeal and solicited DTSC's perspective on the proper interpretation of Section 44103(b) and on the other key issues Safety-Kleen raised in its appeal.  DTSC has responded, by letter from its Director, a copy of which is attached at Tab 16.  DTSC concurs with CIWMB staff in the interpretation of Section 44103(b) -- if a facility accepts both hazardous waste and other solid waste, it must have permits from both DTSC and CIWMB.  DTSC also agrees that the 1979 MOU has no legal effect.  DTSC does not have data on whether hazardous waste transfer, storage and treatment facilities accept nonhazardous wastes.  If nonhazardous wastes are managed in a regulated unit, or are commingled with hazardous wastes, they would be regulated by DTSC.  However, DTSC does not believe that Section 44103(b) applies to the 130 DTSC-regulated hazardous waste transfer, storage and treatment facilities.  That statute, DTSC asserts, is intended to apply only to disposal facilities.

DTSC received and reviewed a copy of Safety-Kleen’s arguments.  DTSC may submit additional analysis prior to the Board’s hearing. (See Tab 17.)

POLICY ISSUES -- RAMIFICATIONS OF BOARD DECISION

Staff believes that the plain language of Section 44103(b) supports the LEA’s action.  The Legislature has determined that facilities that accept both hazardous and other solid wastes need to be regulated by both DTSC and CIWMB and requires that such facilities must obtain permits from both agencies. 

If the Board upholds the LEA’s order, Safety-Kleen may elect to obtain a solid waste facility permit from the LEA and CIWMB.  If it does so, it will also be obligated to pay to the State Board of Equalization the $1.34/ton fee charged on all solid waste disposed in California (Section 48000).  If Safety-Kleen decides it wants to obtain a solid waste facility permit, the Board might wish to consider in the future whether emergency regulations might be appropriate, so as to place this kind of waste disposal into the Board's tiered permit structure.

Alternatively, if the Board upholds the LEA’s order, Safety-Kleen may decide not to accept nonhazardous wastes in the future.  That decision may have economic impacts on Safety-Kleen.  Staff understands that the revenues generated by the waste stream in question are critically important to the Westmorland facility.

Further, if the Board upholds the LEA’s order, it may wish to direct staff to advise Safety-Kleen (Buttonwillow), Inc. and Chemical Waste Management, Inc., owners and operators of the other two Class I hazardous waste facilities in California, and the local enforcement agencies in their respective counties of the results of the Board’s deliberations.  Enforcement actions would be appropriate in both instances, since both facilities accept and dispose nonhazardous wastes similar to those disposed at Safety-Kleen’s Westmorland facility.

CONCLUSION

Staff recommends that the Board deny Safety-Kleen's appeal on the ground that the LEA’s cease and desist order is consistent with the California Integrated Waste Management Act.
V. FUNDING INFORMATION

Not Applicable.

VI. ATTACHMENTS

1. Hearing Binder containing this Item and its exhibits (Tabs 1–17) and the exhibits of the parties at Tabs A through C, together with exhibits.


2.       Resolution Number 1999-___.

VIII. CONTACT

Michael L. Bledsoe, Legal Office -  255-2204

� 	All references are to the Public Resources Code, unless otherwise noted.  The text of Section 44103 is found at Tab 1.


� 	Similar site visits were made to Safety-Kleen (Buttonwillow), Inc.'s hazardous waste facility at Buttonwillow and Chemical Waste Management's facility at Kettleman Hills on July 16, 1999.  These tours are summarized at Tab 6.


� 	Responsibility for permitting hazardous waste facilities has been transferred from the Department of Health Services to DTSC.


� 	See also, Section 43211, which provides that, at facilities that accept both hazardous and nonhazardous wastes, DTSC shall regulate hazardous wastes and CIWMB shall regulate [other] solid wastes and asbestos-containing wastes.  (See Section 44103, Tab 1, and Section 43211, Tab 8.)


�	Safety-Kleen ceased accepting nonhazardous wastes at  its Westmorland facility, upon receipt of the LEA’s order.  Staff is informed, however, that the wastes in question were directed to and disposed at Safety-Kleen’s other California hazard waste facility in Buttonwillow, in Kern County.


� 	Safety-Kleen provided a list of the wastes in question.  It is attached at Tab 13.  Safety-Kleen explains that it customers want to dispose of these wastes separate from the general public MSW waste stream to avoid potential liability should their less-than-hazardous wastes be found to be hazardous in the future and to avoid potential joint and several liability for other wastes that might be found in the typical Class II or III landfill.


� 	At Safety-Kleen (Buttonwillow), Inc.'s facility in 1998, some 52% of the wastes disposed were nonhazardous.


� 	Note that the Chemical Waste Management facility at Kettleman Hills includes a permitted Class II/Class III municipal solid waste disposal facility as well as a separate Class I hazardous waste disposal facility.  The operator disposes nonputrescible industrial wastes, similar to those at issue in this appeal, in the Class I landfill, just as Safety-Kleen does at its two facilities.  It disposes typical MSW in the ClassII/Class III landfill.


� 	Now, DTSC.


� 	Staff is informed, but has no specific evidence to support, that Safety-Kleen (Buttonwillow),(Inc.) contracted to dispose the nonhazardous wastes generated by the Avila Beach cleanup at significantly less than the tipping fees at permitted solid waste facilities.


�	Hazardous waste fees vary depending on the nature of the hazardous waste disposed, ranging from $200/ton for extremely hazardous wastes to $1/ton for non-RCRA hazardous wastes generated in a cleanup or site remediation (Health & Safety Code, Section 25174.6), and are annually adjusted for inflation.  Safety-Kleen and the other hazardous waste facility operators do, however, pay a facility fee imposed by DTSC (Health & Safety Code, Section 25205.2).


� 	Note that some of the wastes in question, such as petroleum-contaminated soils, may be used a alternative daily cover at Class II and II facilities.  If so used, state fees would not apply.
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