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April 26, 2004

To:

All Proposers

Subject:
Closed, Illegal, and Abandoned Site Investigation



Contract IWM03032

Addendum 2

To the Request for Qualifications (RFQ)

A request has been received for contract provisions that will become part of any agreement resulting from this RFQ.  Standard provisions required by the State can be viewed at www.ols.dgs.ca.gov/Standard+Language.   

Attached to this Addendum 1, additional contract provisions required by the CIWMB that will be made part of the agreement. 

All other terms, conditions, and requirements of the RFQ document remain the same.

If you have any questions, please contact me at 916.341.6120.

Sincerely,

{Original Signed By}
Tiffany Donohue

Contract Analyst

Administrative Services Branch

Attachment(s)

SPECIAL TERMS AND CONDITIONS
Definitions
In interpreting this Agreement, the following terms will have the meanings given to them below, unless the context clearly indicates otherwise.

· "Board" shall mean the California Integrated Waste Management Board.  "Executive Director" shall mean the Executive Director of the California Integrated Waste Management Board or his/her designee.   Any references to Executive Officer will mean Executive Director or his/her designee.  

· “Contract Manager” shall mean the Board staff person who is responsible for monitoring this Agreement.

· "Contractor" shall mean the recipient of funds pursuant to this Agreement.

· "State" shall mean the State of California including, but not limited to, the California Integrated Waste Management Board and/or its designated officer.

· "Subcontractor" shall mean a person or entity which contracts with the Contractor to perform all or a portion of the work as specified in the Scope of Work (Exhibit A).

AIR OR WATER POLLUTION VIOLATION: Under the State laws, the Contractor shall not be: (1) in violation of any order or resolution not subject to review promulgated by the State Air Resources Board or an air pollution control district; (2) subject to cease and desist order not subject to review issued pursuant to Section 13301 of the Water Code for violation of waste discharge requirements or discharge prohibitions; or (3) finally determined to be in violation of provisions of federal law relating to air or water pollution

AMERICANS WITH DISABILITIES ACT:  By signing this Agreement, Contractor assures the State that it complies with the Americans with Disabilities Act (ADA) of 1990, which prohibits discrimination on the basis of disability, as well as all applicable regulations and guidelines issued pursuant to the ADA.  (42 U.S.C. 12101 et seq.)

AVAILABILITY OF FUNDS:  The Board’s obligations under this Agreement are contingent upon and subject to the availability of funds appropriated for this Agreement.

BANKRUPTCY:  In the event proceedings in bankruptcy are commenced against the Contractor, or if Contractor is adjudged bankrupt, or if a receiver is appointed and qualifies, then the Board may terminate this Agreement by giving Contractor five (5) days written notice.

CALIFORNIA WASTE TIRES:  Unless otherwise provided for in this contract, in the event the Contractor and/or Subcontractor(s) purchases waste tires or waste-tire derived products for the performance of this Agreement, only California waste tires and California waste tire-derived products shall be used.  As a condition of payment under this Agreement, the Contractor must provide documentation substantiating the source of the tire materials used during the performance of this Agreement to the Contract Manager.
COMMUNICATION:  All official communications from Contractor to the Board regarding this Agreement will be directed to the Contract Manager, insert name and number or the Executive Director, California Integrated Waste Management Board, PO Box 4025, Sacramento, CA 95812-4025.

All formal notices required by this Agreement must be given in writing and sent by prepaid certified mail, fax, personal delivery or telex.

CONFIDENTIALITY/PUBLIC RECORDS:  Contractor and the Board understand that each party may come into possession of information and/or data, which may be deemed confidential or proprietary by the person or organization furnishing the information or data.  Such information or data may be subject to disclosure under the California Public Records Act, commencing with GC § 6250, or the PCC.  The Board agrees not to disclose such information or data furnished by Contractor and to maintain such information or data as confidential when so designated by Contractor in writing at the time it is furnished to the Board, only to the extent that such information or data is exempt from disclosure under the California Public Records Act and the PCC.  

CONFLICT- FUTURE BIDDING LIMITATION:  Pursuant to Public Contracts Code section 10365.5:

(a)
No person, firm, or subsidiary thereof who has been awarded a consulting services contract may submit a bid for, nor be awarded a contract for, the provision of services, procurement of goods or supplies, or any other related action that is required, suggested, or otherwise deemed appropriate in the end product of the consulting services contract.

(b)
Subdivision (a) does not apply to any person, firm, or subsidiary thereof who is awarded a subcontract of a consulting services contract that amounts to no more than 10 percent of the total monetary value of the consulting services contract.

(c)
Subdivisions (a) and (b) do not apply to consulting services contracts subject to Chapter 10 (commencing with Section 4525) of Division 5 of Title 1 of the Government Code.
CONFLICT OF INTEREST:  In regard to current or former state employees, Contractor needs to be aware of the following provisions regarding current or former state employees. If Contractor has any questions on the status of any person rendering services or involved with this Agreement, the Board must be contacted immediately for clarification:

A.  Current State Employees (PCC §10410):

1. No officer or employee shall engage in any employment, activity or enterprise from which the officer or employee receives compensation or has a financial interest and which is sponsored or funded by any state agency, unless the employment, activity or enterprise is required as a condition of regular state employment.

2. No officer or employee shall contract on his or her own behalf as an independent contractor with any state agency to provide goods or services.

B. Former State Employees (PCC §10411):

1. For the two-year period from the date he or she left state employment, no former state officer or employee may enter into a contract in which he or she engaged in any of the negotiations, transactions, planning, arrangements or any part of the decision-making process relevant to the contract while employed in any capacity by any state agency.

2. For the twelve-month period from the date he or she left state employment, no former state officer or employee may enter into a contract with any state agency if he or she was employed by that state agency in a policy-making position in the same general subject area as the proposed contract within the 12-month period prior to his or her leaving state service.

If Contractor violates any provisions of above paragraphs, such action by Contractor shall render this Agreement void.  (PCC§10420)

CONSULTING SERVICES:  If this Agreement is for consulting services, Contractor is hereby advised of its duties, obligations and rights under PCC §§10335 though 10381.

CONTRACT MANAGEMENT:  Contractor and the agents and employees of Contractor, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the State of California.  Contractor may change the designated Project Director, but the Board reserves the right to approve any substitution of the Project Director.  Contractor’s key personnel may not be substituted without the Board’s Contract Manager’s prior written approval.  The Board may change the Contract Manager by notice given to Contractor at any time.  Board staff will be permitted to work side by side with Contractor’s staff to the extent and under conditions that may be directed by the Contract Manager.  In this connection, Board employees will be given access to all required data, working papers, etc.  Contractor will not be permitted to utilize Board employees for the performance of services, which are the responsibility of Contractor unless the Contract Manager previously agrees to such utilization in writing, and any appropriate adjustment in price is made.  No charge will be made to Contractor for the services of the Board employees for coordination or monitoring functions.

CONTRACTOR EVALUATIONS:  The Board will evaluate the Contractor’s performance within sixty (60) days of the completion of this Agreement and shall remain on file by the Board for a period of thirty-six (36) months.  If Contractor does not satisfactorily perform the work or service specified in this Agreement, the Board will submit a copy of the negative evaluation to the Department of General Services, Office of Legal Services, within five (5) working days of the completion of the evaluation.  Upon filing an unsatisfactory evaluation with the Department of General Services, the Board shall notify and send a copy of the evaluation to Contractor within fifteen (15) days.  Contractor shall have thirty (30) days to prepare and send a written response to the Board and the Department of General Services.  The Board and the Department of General Services shall file Contractor's statement with the evaluation. (PCC §10369)

CONTRACTOR NAME CHANGE:  A written amendment is required to change the Contractor’s name as listed on this Agreement.  Upon receipt of legal documentation of the name change, the Board will process the amendment.  Payment of invoices presented with a new name cannot be paid prior to approval of said amendment.

COPYRIGHTS AND TRADEMARKS:  Contractor shall assign to the Board any and all rights, title and interests to any copyrightable material or trademarkable material created or developed in whole or in any part as a result of this Agreement, including the right to register for copyright or trademark of such materials. Contractor shall require that its subcontractors agree that all such materials shall be the property of the Board.  Such title will include exclusive copyrights and trademarks in the name of the Board. Upon written request by Contractor, the Board may give, at the Executive Director’s sole discretion, written consent to the Contractor to retain all or any part of the ownership of these rights.

For contracts of $5,000 or more, any document or written report prepared for or under the direction of CIWMB, shall include a notation on the inside cover as follows: 

"Prepared as part of CIWMB contract number (Insert), Total Contract Amount (Insert), pursuant to Government Code Section 7550."

CORPORATE QUALIFICATIONS TO DO BUSINESS IN CALIFORNIA:  When the work is to be performed in the state by a corporation, said corporation shall be qualified to do business in the State of California.  “Doing business” is defined in the California Revenue and Taxation Code, Section 23101, as actively engaging in any transaction for the purpose of financial or pecuniary gain or profit.  Verification of corporate status shall be made by the Board to ensure that all obligations due to the state are fulfilled.

DELIVERABLES:  All documents and/or reports drafted for publication by or for the Board in accordance with this contract shall adhere to the Board’s Guidelines for Preparing CIWMB Reports (available upon request) and shall be reviewed by the Board’s Contract Manager in consultation with one of the Board’s editors.
If this Agreement is for the production of a report, Contractor, pursuant to GC§ 7550, shall include in the report the dollar amount and contract number of all contracts and subcontracts relating to preparation of the report. The Contractor shall also include on the front page of the report a disclaimer that states, "The statements and conclusions of this report are those of the contractor and not necessarily those of the California Integrated Waste Management Board, its employees, or the State of California.  The State makes no warranty, express or implied, and assumes no liability for the information contained in the succeeding text."

(The Contractor is encouraged to consult with the Board's Contract Manager and editorial staff early in the development process to ensure deliverable requirements are clearly understood and to minimize the need for revisions.)
ENTIRE AGREEMENT:  This Agreement supersedes all prior agreements, oral or written, made with respect to the subject hereof and, together with the Attachments and/or Exhibits hereto, contains the entire Agreement of the parties.

ENVIRONMENTAL JUSTICE:  In the performance of this Contract, Contractor shall conduct its programs, policies, and activities that substantially affect human health or the environment in a manner that ensures the fair treatment of people of all races, cultures, and income levels, including minority populations and low-income populations of the State.  (Government Code Section 65040.12(e))

FORCE MAJEURE:  Neither the Board nor the Contractor, including the Contractor's subcontractor(s), if any, will be responsible hereunder for any delay, default or nonperformance of this Agreement, to the extent that such delay, default or nonperformance is caused by an act of God, weather, accident, labor strike, fire, explosion, riot, war, rebellion, sabotage, or flood, or any other cause beyond the reasonable control of such party.

GRATUITIES:  The Board may terminate this Agreement if gratuities were offered or given by the Contractor, or any agent or representative of the Contractor, to any employee of the Board, with a view toward securing a contract or securing favorable treatment with respect to awarding or amending or making a determination with respect to performance of this Agreement.

INSURANCE:  When required, Contractor must provide:  1) a Certificate of Insurance insuring the State of California, and/or 2) verification of Worker’s Compensation insurance.    The Contractor must provide said Certificate of Insurance and/or verification to the Board within ten (10) days after notification of the Board’s intent to award the Agreement.  The Agreement will not be executed nor can work begin unless said Certificate of Insurance and/or verification is provided to the Board.

The Certificate of Insurance must be in effect and shall include the following terms and conditions:

1. The State of California, its officers, agents, employees, and servants shall be included as additional insured.

2. The dates of inception and expiration of coverage shall be specified.

3. A minimum liability coverage of not less than $1,000,000 per occurrence for bodily injury and property damage liability combined shall be specified.  Coverage shall not include a deductible feature.

4. The insurer will not cancel the insured’s coverage without thirty (30) days prior written notice to the Board.

5. The State of California is not liable for the payment of premiums or assessments on said policy.

6. The insurance coverage shall be on an occurrence basis only.

In the event the Certificate of Insurance should expire or be cancelled during the term of this Agreement, Contractor agrees to provide, at least thirty (30) days prior to said expiration or cancellation, a new Certificate of Insurance evidencing coverage, as provided for herein, for not less than one (1) year or for the remainder of the contractual agreement, whichever is greater. In the event Contractor fails to keep in effect at all times insurance coverage as herein provided, the Board may, in addition to any other remedies it may have, terminate this Agreement upon occurrence of such event.

LABOR CODE/WORKER’S COMPENSATION:  Contractor needs to be aware of the provisions, which require every employer to be insured against liability for Worker’s Compensation or to undertake self-insurance in accordance with the provisions, and Contractor affirms to comply with such provisions before commencing the performance of the work of this Agreement.  (Labor Code Section 3700 et seq.)

OWNERSHIP OF DRAWINGS, PLANS AND SPECIFICATIONS:  The Board will have separate and independent ownership of all drawings, design plans, specifications, notebooks, tracings, photographs, negatives, reports, findings, recommendations, data and memoranda of every description or any part thereof, prepared under this Agreement. The originals and all copies thereof will be delivered to the Board upon request.  The Board will have the full right to use said originals and copies in any manner when and where it may determine without any claim on the part of the Contractor, its vendors or subcontractors to additional compensation.

PATENTS:  Contractor assigns to the Board all rights, title, and interest in and to each invention or discovery that may be capable of being patented, that is conceived of or first actually reduced to practice in the course of or under this Agreement.  Upon written request by Contractor, the Board may give, at the Executive Director’s sole discretion, written consent to the Contractor to retain all or any part of the ownership of these rights.

PAYEE DATA RECORD FORM STD. 204:  This form must be completed by all contractors that are not another state agency or other government entity.  This form is available at: http://www.ciwmb.ca.gov/Contracts/Forms/Std204.pdf

PUBLICITY AND ACKNOWLEDGEMENT:  The Contractor agrees that it will acknowledge the Board's support whenever projects funded, in whole or in part, by this Agreement are publicized in any news media, brochures, or other type of promotional material.

RECYCLED-CONTENT CERTIFICATION:  As required by PCC § 12205(a), Contractors shall certify in writing, under penalty of perjury, to the Board, the minimum, if not the exact, percentage of postconsumer and secondary material in the products, materials, goods, or supplies purchased with contract dollars. This certification shall be provided to the Board on the Recycled Content Certification Form (Exhibit E), also available at:  http://www.ciwmb.ca.gov/Contracts/Forms/CIWMB074C.pdf
RECYCLED-CONTENT PRODUCT PURCHASING:  In the performance of this Agreement, the contractor shall purchase recycled-content products as set forth in PCC §§ 12150 et seq., the State Assistance for Recycling (STAR) Markets Act of 1989 (also known as the State Agency Buy Recycled Campaign). These minimum recycled-content requirements are listed on the back of the Recycled-Content Certification Form (Exhibit E). For assistance in locating recycled-content products, please contact the Board’s Contract Manager.

REMEDIES:  Unless otherwise expressly provided herein, the rights and remedies hereunder are in addition to, and not in limitation of, other rights and remedies under the Agreement, at law or in equity, and exercise of one right or remedy will not be deemed a waiver of any other right or remedy.

RESOLUTION:  A county, city, district, or other local public body must provide the State with a copy of a resolution, order, motion, or ordinance of the local governing body, which by law has authority to enter into an agreement, authorizing execution of the agreement. 

STOP WORK NOTICE:  Immediately, upon receiving a written notice to stop work, Contractor shall cease all work under this Agreement.

SUBCONTRACTORS:  All subcontractors previously identified in the bid/proposal submitted are considered to be acceptable to the State.  Any change or addition of subcontractors will be subject to the prior written approval of the Contract Manager or Executive Director.  Upon termination of any subcontract, Contractor shall notify the Contract Manager or the Executive Director immediately.    If the Board or Contractor determines that the level of expertise or the services required are beyond that provided by Contractor or its routine subcontractors, Contractor will be required to employ additional subcontractors.  Nothing contained in this Agreement or otherwise, shall create any contractual relation between the Board and any subcontractors, and no subcontract shall relieve the Contractor of its responsibilities and obligations hereunder.  The Contractor agrees to be as fully responsible to the Board for the acts and omissions of its subcontractors and of persons either directly or indirectly employed by any of them as it is for the acts and omissions of persons directly employed by the Contractor. The Contractor's obligation to pay its subcontractors is an independent obligation from the Board’s obligation to make payments to the Contractor.  As a result, the Board shall have no obligation to pay or to enforce the payment of any moneys to any subcontractor.

SUCCESSORS:  The provisions of this Agreement will be binding upon and inure to the benefit of the State and the Contractor and their respective successors.

TERMINATION:  The Board shall have the right to terminate this Agreement at its sole discretion at any time upon thirty (30) days written notice given to Contractor.  In the case of early termination, a final payment will be made to Contractor upon approval by the Contract Manager of a financial report, invoices for costs incurred to date of termination and a written report describing all work performed by Contractor to date of termination.

UNRELIABLE LIST:  Prior to authorizing a subcontractor(s) to commence work under this contract, Contractor shall submit to the CIWMB a declaration from the subcontractor(s), signed under penalty of perjury, stating that within the preceding three years, none of the events listed in Section 17050 of Title 14, California Code of Regulations, Natural Resources, Division 7, have occurred with respect to the subcontractor(s). 
Placement of Contractor on the CIWMB Unreliable List anytime after award of this contract may be grounds for termination of contract.  If a subcontractor is placed on the CIWMB Unreliable List after award of this contract, the Contractor may be required to terminate the subcontract.

WASTE REDUCTION:  In the performance of this Agreement, the Contractor shall take all reasonable steps to ensure that materials purchased or consumed in the course of the project are utilized both effectively and efficiently to minimize the generation of waste.  Steps should include, but not necessarily be limited to, the use of reusable products, the use of recyclable products, discretion in the amount of materials used, the provision of alternatives to disposal for materials consumed, and the practice of other waste reduction measures where feasible and appropriate.

WORK AUTHORIZATION: If this Agreement is for services as needed, or has clearly specified sub-categories a work authorization will be required before work can begin pursuant to this Agreement. The Contract Manger will make this determination, when work authorizations are required, the Contract Manager will prepare a work authorization for each item of work.  Each work authorization, as appropriate, will consist of a detailed statement of the purpose, objectives or goals to be undertaken by Contractor, identification of the Contractor/subcontractor team, all significant material to be developed and delivered by Contractor, all materials to be furnished by the Board to Contractor, Contractor’s estimated time schedule and person hours, billing rates and total cost of the work authorization. 

1.
All work authorizations will be in writing, negotiated and approved by the Contract Manager and Contractor's Project Director prior to beginning work.  However, in situations where expedience is of the utmost importance, the Contract Manager may verbally authorize the Contractor to begin work following up with written authorization.

2.
The level of effort required for each work authorization will vary for each proposed project.  Therefore, the Contract Manager will establish the time lines for completion of duties to be performed at the time of assignment.

3.
The Board reserves the right to require Contractor to stop or suspend work on any work authorization.  The Contract Manager will provide, in writing to Contractor's Project Director, notice of the date work is to be halted or suspended.  Approved costs incurred to that date shall be reimbursed in accordance with this Agreement’s provision.

4. Each work authorization will be numbered sequentially. 

5.
The actual costs of a completed, approved work authorization will not exceed the authorized amount, except if, in the performance of the work, Contractor determines that the actual cost will exceed the estimated costs, Contractor will immediately notify the Contract Manager.  Upon such notification, the Contract Manager may:


a.
Alter the scope of the work authorization to accomplish the work within the estimated costs; or

b.
Augment the work authorization budget; or

c.
Authorize the Contractor to complete the work for the actual costs; or

d.
Terminate the work authorization.


Prior to exceeding the approved budget, approval must be secured in writing from the Contract Manager and the work authorization must be modified to reflect the change.  If the problem occurs because Contractor is in fault, Contractor will absorb the additional costs.






California Environmental Protection Agency

Printed on Recycled Paper

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. For a list of simple ways you can reduce demand and cut your energy costs, see our Web site at http://www.ciwmb.ca.gov/ 
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