45-DAY COMMENT PERIOD

OCTOBER 12, 2001 – NOVEMBER 27, 2001

PROPOSED REGULATIONS FOR THE PROCESS OF BOARD WITHDRAWAL OF ITS APPROVAL OF LOCAL ENFOREMENT AGENCY DESIGNATIONS

RESPONSE TO COMMENTS

California Integrated Waste Management Board (Board/CIWMB) staff received two written comments within the 45-day public comment period.  No comments were received during the public hearing on January 23, 2002.  Both comments were regarding proposed language in Section 18085(a)(4).  Section 18085, entitled Grounds For Board Actions Over Local Enforcement Agencies (LEA), describes what constitutes sufficient grounds for Board actions over LEAs.  One of these grounds (subsection (a)(4)) states “Failure of the LEA to perform all applicable duties related to the California Environmental Quality Act”.  Both comments addressed this subsection as follows.  The comments are identified as 1 and 2.  The points made within each comment are identified alphabetically.

Comment 1a – 18085(a)(4) California Environmental Quality Act (CEQA) requirements are unnecessary and inappropriate.

Response 1a – The adopted regulations are necessary and appropriate to ensure LEAs are aware of the responsibility they assume for CEQA during the permitting process.  As part of the permitting process LEAs are required to receive permit applications, verify the submission of required documents and their accuracy and conformity to regulations, and to review the proposed permit application for short and long term environmental impacts, damage, and proposed mitigation measures.  Subsequently, the LEA develops, for Board concurrence, a proposed permit with specific conditions for design, operation, and adverse environmental effect, and monitoring and mitigation for the facility.

Comment 1b – If it is believed important that some additional reference be made to CEQA and LEA’s responsibility within the decertification process, then it must be limited to the specific responsibility of the LEA provided within Division 30 of the Public Resources Code (PRC) and Titles 14 and 27 of the California Code of Regulations (CCR).

Response 1b – The adopted regulations agree with the commenter’s assertion that LEA’s responsibility within the decertification process must be limited to the specific responsibility of the LEA provided within Division 30 of the PRC and Titles 14 and 27 of the CCR.  Therefore, Section 18085(a)(4) uses the word “applicable” to qualify LEA CEQA duties.  Additionally, current language in Title 14 Section 18081(f) states, “The LEA/EA shall perform all applicable duties related to the CEQA, PRC Sections 21000 et. seq.”  Division 30 of the PRC (Sections 44004 and 44005) mandates enforcement agency review and determinations pursuant to Division 13 of the PRC commencing with Section 21000.  Operator requirements and LEA responsibility with respect to CEQA is codified in both Title 14 and Title 27 of the CCR (an example is Title
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27 Sections 21570(f)(3-4), 21650(f)(7), and 21665(c)(1)).  Therefore, the Board is unable to alter the proposed language in Section 18085(a)(4) without restricting or conflicting with existing statutory and regulatory language.

Comment 1c – Any other concerns the CIWMB, or any other agency or person, may have over an LEA’s performance or responsibilities in CEQA must be handled through specific remedies provided within CEQA statute and regulations.

Response 1c – This comment combines the CIWMB with any other agency or person.  The CIWMB is distinct from any other agency or person since it is required by statute to (a) form an LEA through the designation approval and certification process and (b) evaluate the LEA’s performance of its statutory and regulatory duties.  The CIWMB has statutory authority to terminate an LEA for lack of performance of duties and responsibilities.  Therefore, the commenter’s view that CIWMB concerns with LEA performance of its CEQA duties must be handled only through specific remedies provided within CEQA statute and regulations (as any other agency or person) is not supported in Division 30 of the PRC.

Comment 2a – There is no basis for the regulation.  14 CCR 18081 completely unfounded.

Response 2a – The Board disagrees with this comment.  The commenter is obviously unaware that current regulations (Chapter 5, Article 2.2, Section 18081(f)) state “The LEA/EA shall perform all applicable duties related to the California Environmental Quality Act, Public Resources Code Sections 21000 et. seq.”

Comment 2b – The wording of the regulation is vague and ambiguous.

Response 2b – LEA duties related to CEQA, whether as lead or responsible agency, encompass a large number of statutory and regulatory requirements.  The intent of this subsection is not to restate each and every one of these requirements.  This subsection is necessary to ensure LEAs understand that LEA performance standards and evaluation criteria include, among other criteria, failure of the LEA to perform its CEQA duties as one of the grounds for Board action over LEAs as described in Section 18085.

Comment 2c – The statement of reasons is unpersuasive.

Response 2c – The commenter feels that identifying and specifying that one of the grounds which may be found by the Board for taking actions over LEAs, by addressing the failure of the LEA to perform all applicable duties related to CEQA, is unpersuasive.  The Board disagrees because PRC Section 43214 mandates that the Board develop performance standards for evaluating certified LEAs and in conducting its performance reviews the Board shall, based on the performance standards developed, determine whether each enforcement agency is fulfilling its responsibilities.  Performance standards were developed by the Board and codified in Title 14 of the CCR, Chapter 5 Article 2.2.  These standards include CEQA performance.

