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	FINAL STATEMENT OF REASONS





Chapter 4				Resource Conservation Programs





Article 5				Market Development Programs





Sections 17975-17985	Recycled Content Trash Bags





Comments submitted regarding the proposed regulations and corresponding responses to the comments can be found in Part _____   of the Rulemaking File.





DISCLOSURES REGARDING THE PROPOSED ACTION:  MANDATES/COSTS





A.	Mandates on Local Agencies and School Districts:  The proposed regulations do not impose a mandate on local agencies or school districts.  





B.	Non-discretionary Costs and Savings:  The proposed regulations impose no costs or savings for local agencies.





C.	Fiscal Effect on State Government:  There are no anticipated costs to any State agency.





D.	Fiscal Effect on Federal Funding of State Programs:  The proposed regulations will have no effect on Federal funds available to the State.





E.	Fiscal Effect on Private Persons or Businesses Directly Affected:       The proposed regulations will have no significant adverse impacts on private persons or businesses directly affected.  Conversely, some private persons and businesses will benefit from this program.  





F.	Fiscal Effect on Housing Costs:  The proposed regulations will not affect housing costs.  





G.	Effect on Small Businesses:  The proposed regulations will have no adverse economic impact on small businesses.





H.	The Board has determined that the proposed regulations will not have a significant adverse economic impact on business including the ability of California businesses to compete with businesses in other states.





I.	Assessment regarding the creation or elimination of jobs in California:  The Board has determined that the adoption of these regulations may create new jobs and businesses and may strengthen some businesses currently doing business within California





�
When developing these proposed regulations, the Board continually assessed the potential for adverse economic impact on California business enterprises and individuals.  The Board has avoided the imposition of unnecessary or unreasonable regulations or reporting, recordkeeping, or compliance requirements.  The Board believes these proposed regulations are based upon adequate information concerning the need for, and consequences of, the proposed government action. 





[PUT IN MEL'S ECONOMIC IMPACT LANGUAGE] 





The following is a presentation of the changes that have been made to the text of the regulations since the Publication of Notice on September 20, 1996.  The text in Redline indicates language proposed for the initial 45-day comment period.  Text in Underline indicates language added in response to comments submitted to the Board.  Text in Strikeout indicates language deleted in response the comments submitted to the Board.








SECTION 17979.3	EXEMPTION FOR TRASH BAGS USING ADHESIVE, HEAT 				AFFIXED STRAPS; PETITION FOR VARIANCE





Section 17979.3(c) 





(c)	Any manufacturer of plastic trash bags that are exempt from this Article pursuant to subsection (a) may petition for a variance pursuant to subsection (d) prior to January 1, 1997, by a date specified by the board, which would become operative on January 1, 1997.





Subsection (d) shall become operative on January 1, 1997. 





Need for Regulatory Revision - This language was deleted because the dates had already passed and, therefore, to reference them was unnecessary.





Section 17979.3(d)(C)





To petition the Board for a variance, or to maintain a variance upon review by the Board pursuant to subsection (d)(2)(E), the petitioner must provide, under penalty of perjury, information for the regulated trash bags produced during the previous twelve (12) months. including, but not limited to:  Following is a list of evidence the Board considers relevant in evaluating a petition in accordance with the criteria set out in subsection (e).  If a petitioner believes any documentation in this list would constitute confidential, trade secret, or proprietary information, then the petitioner may submit alternative documentary evidence which would enable the Board to evaluate the petition for variance in accordance with the criteria set out in subsection (e). The petitioner is not restricted to presenting evidence or testimony that specifically addresses one of the items listed below, however, the evidence presented must relate to the variance.





Need for Regulatory Revision - These changes were made largely for clarity purposes.  Language was added to clarify the fact that these provisions would be used in the event a review of the variance was needed, not only at the pending variance hearing.  Language was added specifying that the information must be provided under penalty of perjury to place the same conditions upon information provided for the petition hearing as on the information submitted on the annual certifications.  





The rest of the language was added to incorporate the effects of a Board decision disallowing the use of proprietary, trade secret, or confidential information in making its determination on the petition for variance.  The Board decided that all information used by the Board to make its decision on the petition must be made public.  





Subsection 17979.3(d)(C)(1) 





1.	Documentation demonstrating that the plastic trash bags that use adhesive, heat-affixed straps attached during the manufacturing process were made by you the petitioner prior to January 1, 1995.  





Need for Regulatory Revision - The grammatical change was made for clarity purposes.





Subsection 17979.3(d)(C)(2) 





2.	Identification of each type of regulated trash bag produced by the petitioner and the weight in tons represented by each, including the percentage of the total regulated trash bags represented by the trash bags for which you are seeking a variance is sought.  Samples of any trash bag manufactured with adhesive, heat-affixed straps attached to the bag during the manufacturing process should be presented to the Board. 





Need for Regulatory Revision - This change was made to reduce the amount of information that was required for the petitioner to present while still receiving the data that was critical for the Board to see.  It was agreed that information on each type of regulated trash bag was unnecessary.  The other changes are grammatical changes for clarity purposes.
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Subsection 17979.3(d)(C)(3)





3.	A detailed explanation of the differences, including differences in the product and the manufacturing process, between the trash bags for which you are seeking a variance is sought and the other regulated trash bags that the petitioning company petitioner manufactures. 





Need for Regulatory Revision - These grammatical changes were made for clarity purposes.





Subsection 17979.3(d)(C)(4) 





4.	Independent test results, product specifications, a letter of certification, or other documentation, demonstrating the technological considerations in attaching adhesive, heat-affixed straps to trash bags containing RPPCM.  Any corroborative evidence regarding any RPPCM from each supplier whose RPPCM you the petitioner rejected or refused to purchase and/or whose evidence regarding any RPPCM  you the petitioner felt could not be used in sufficient quantities to attain the annual aggregate RPPCM use requirements. 





Need for Regulatory Revision - These changes were made for clarity purposes.  The changes now specify the primary objective of this evidence is to identify information relevant to attaching the strap to the bag.  The emphasis has been taken off information from resin suppliers and this evidence has been broadened to any relevant information regarding the resin itself.





Subsection 17979.3(d)(C)(5) 





5.	Describe the reasons Evidence describing why you believe that you  the petitioner cannot attain the annual aggregate RPPCM use requirements.  Include including any other factors or evidence related to the criteria listed in subsection(e), which you believe contribute to your need to petition for a variance.





Need for Regulatory Revision - These changes were made for clarity purposes.  The language was revised to make this item begin in the same manner as the other four. The change was also made to be consistent with the use of the term "petitioner".





Subsection 17979.3(d)(E)





(D)  (E) 	The board shall review any variance granted pursuant to this section at least once every two years to determine whether the variance should be maintained, modified, or revoked.  The board shall use the list of evidence and evaluation criteria listed in subsection (d) and (e) in carrying out this review.





Need for Regulatory Revision - This language was added to clarify the fact that the list and evidence would be used not only for the first petition for variance but any subsequent review of the variance, if necessary.





Subsection 17979.3(d)(F)





(E)  (F)	The board may charge only those fees that are necessary and reasonable to cover its costs in processing a petition for variance or review of a variance pursuant to this section.





Need for Regulatory Revision - This language was added to clarify the fact that the Board may charge fees not only for the first petition for variance but any subsequent review of the variance, if necessary.





(e)  Evaluation Criteria





Need for Regulatory Revision - Many of the following changes were made to separate issues being addressed in the particular criterion.  In some instances we were asking for different types of information in one criterion.  These changes separate issues so that it is more clear what type of information is being addressed in each item.





Subsection 17979.3(e)(1)





(1)	The Board shall consider the following factors in In determining whether to grant, or deny maintain, revoke, or modify a petition for variance, the Board shall weigh evidence presented at the public hearing using the following criteria, including, but not limited to:





Need for Regulatory Revision - This language was added to clarify the fact that the Board intends to use the evaluation criteria not only for the first petition for variance but any subsequent review of the variance that may be necessary.





(A)	Whether the evidence presented demonstrates that the manufacturer petitioner cannot, for technological or other reasons,  meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article. for the years in which the variance is sought, either through existing manufacturing processes or by increasing RPPCM use in any of its regulated products. 





Need for Regulatory Revision - This language was revised to be consistent with the prior usage of the term "petitioner" rather than "manufacturer".  The change was also made to make this criterion particular to considerations that may have affected the attainment of the annual aggregate use requirements.  The change was also made to specify the use requirements being referred to are those for the year for which the petition is being sought.  The Article has different use requirements because they were designed to increase at specified time intervals.  recent legislative revisions added an additional use requirement.





(B)	Whether the evidence presented demonstrates that the manufacturer petitioner cannot increase RPPCM use in any of its regulated products to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article. manufactured adhesive, heat-affixed strap bags prior to January 1, 1995.





Need for Regulatory Revision - This language was revised to be consistent with the use of the term "petitioner" rather than "manufacturer".  The change was also made to make this criterion emphasize information regarding the manufacture of this type of bag prior to January 1, 1995.  Information addressing increased use of RPPCM is weighed in criterion (A).





(C)	Whether the evidence presented demonstrates that the manufacturer petitioner cannot, for technological reasons, use sufficient quantities of RPPCM in its regulated products to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article. attach adhesive, heat-affixed straps to trash bags containing RPPCM. 





Need for Regulatory Revision - This language was revised to be consistent with the use of the term "petitioner" rather than "manufacturer".  The change was also made to make this criterion emphasize information regarding the technological considerations in attaching the strap rather than both the technological considerations and the attainment of the use requirement.  Information addressing increased use of RPPCM is weighed in criterion (A).





(D)	Whether the evidence presented demonstrates that the manufacturer petitioner cannot adjust the manufacturing process to meet the RPPCM annual aggregate use requirements for the years in which the variance is sought without a significant adverse economic impact to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article. 





Need for Regulatory Revision - This language was revised to be consistent with the use of the term "petitioner" rather than "manufacturer".  The change was also made to make this criterion emphasize information regarding the adverse economic impacts of making certain adjustments to the manufacturing process in order to attain the use requirements.  Information addressing increased use of RPPCM is weighed in criterion (A).





(2)	The Board shall also consider testimony presented that indicates  that indicating what impact granting, maintaining, revoking, or modifying the variance may negatively impact will have on waste diversion in California or the market for RPPCM and/or regulated trash bags that contain RPPCM.





Need for Regulatory Revision - This language was changed to reflect that the Board intends to use the evaluation criteria not only for the first petition for variance but any subsequent review that may be necessary.  The change was also made to remove the negative slant the original wording had so that it was clear that information proposing a positive or a negative impact on waste diversion in California would be weighed.
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