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Revision Summary





Public Resources Code (PRC) Sections 41970 through 41978, codified pursuant to Senate Bill(SB) 1092, Hart, (Statutes of 1990, Chapter 1452), mandated recycled plastic postconsumer material (RPPCM) use by sellers of specified trash bags sold in California.  Regulations in Title 14 of the California Code of Regulations (CCR), Sections 17975 through 17985, were adopted by the Board in April, 1993, based upon the 1990 legislation.  The regulations were approved by the Office of Administrative Law (OAL) and filed with the Secretary of State in March, 1994.





A revision to the statutes governing the Trash Bag Program (AB 1851, [Sher], Stats. 1995, c. 821) provided an exemption for plastic trash bags that use adhesive, heat-affixed straps attached to the bag during the manufacturing process if the manufacturer of the plastic trash bags made bags of that type prior to January 1, 1995. The exemption is granted outright for the 1996 reporting period to any manufacturer producing those types of bags.  However, the legislation required manufacturers claiming the exemption for 1996 to petition the Board for a variance prior to January 1, 1997, to continue the variance beyond January 1, 1997.





When a company petitions the Board for a variance, the law requires the Board to notice and hold a public hearing for purposes of considering the petition and the evidence entered into the record why the Board should grant the variance.  The purpose of this proposed regulatory revision is to establish the nature of the evidence and the criteria the Board will use to reach its decision and to incorporate the language into existing regulations.





The revised regulations clarify and make specific the evidence and the criteria upon which the Board will base its decision to approve or deny the variance petition.  These revised regulations will impose no additional recordkeeping costs.  The petition procedure documentation required by the Board has been simplified as much as possible.  











A)  General Problem Statement


The following additions to the Trash Bag Regulations are proposed to clarify and make specific the implementation of new legislative changes.  Adding the list of evidence to existing regulations will inform all interested persons of the information that the Board will require to be submitted by a company filing a petition for a variance.  It will provide the Board with an established, agreed upon list of information to make a fair and valid decision on the petition.  Adding this information to the regulations will also maintain all program requirements in one regulatory document.





SECTION 17979.3(d)(B)(1-7)





"Evidence Needed to Evaluate a Petition for Variance from the Recycled Content Trash Bag Program Requirements for Recycled Plastic Postconsumer Material (RPPCM) in Regulated Trash Bags" 





To petition the Board for a variance, the petitioner must provide information for the regulated trash bags produced during the previous twelve (12) months, including, but not limited to:  





1.	Documentation demonstrating that the plastic trash bags that use adhesive, heat-affixed straps attached during the manufacturing process were made by you prior to January 1, 1995.  





B)  Need for Regulatory Revision 


This proposed revision is a requirement from the legislation.  In order to be eligible to petition for the variance, the bag manufacturer must state that bags of this type were manufactured prior to January 1, 1995.  It is the first item to be considered to evaluate a petition.








2.	Identification of each type of regulated trash bag produced by the petitioner and the weight in tons represented by each, including the trash bags for which you are seeking a variance. Samples of any trash bag manufactured with adhesive, heat-affixed straps attached to the bag during the manufacturing process should be presented to the Board. 





B)  Need for Regulatory Revision 


This proposed revision will provide valuable information to the Board pertaining to the types of regulated trash bags the petitioning company manufactures.  This breakdown of the types of bags is critical to understanding the company's ability to attain the annual aggregate use requirement without petitioning for a variance for the strap bags.  A company's ability to adjust the use of RPPCM to attain the use requirements will weigh heavily in the Board's decision to grant or deny the variance. 








3.	A detailed explanation of the differences, including differences in the product and the manufacturing process, between the trash bags for which you are seeking a variance and the other regulated trash bags that the petitioning company manufactures. 





B)  Need for Regulatory Revision 


This proposed revision will provide valuable information to the Board pertaining to the way the different types of bags are constructed.  This information will clarify for the Board the difficulties involved in manufacturing the various types of bags using recycled plastic postconsumer material (RPPCM).  This information is critical to understanding why the company cannot attain the annual aggregate use requirement without petitioning for a variance for the strap bags.  








4.	Describe the reasons why you believe that you cannot attain the annual aggregate RPPCM use requirements.





B)  Need for Regulatory Revision 


This proposed revision will provide the Board with a specific, concise reason from the company seeking the variance is in need of the variance.  This reasoning will lay the groundwork for weighing the rest of the supporting evidence and documentation provided by the petitioning company.  This information is critical to understanding why the company cannot attain the annual aggregate use requirement without petitioning for a variance for the strap bags.  








5.	Independent test results, product specifications, a letter of certification, or other documentation from each supplier whose RPPCM you rejected or refused to purchase or whose RPPCM you felt could not be used in sufficient quantities to attain the annual aggregate RPPCM use requirements. 





B)  Need for Regulatory Revision 


This proposed revision will provide the Board with documentation from suppliers of the RPPCM offered for sale to the company seeking the variance regarding their ability to provide an adequate quantity and quality of RPPCM in a timely manner.  These documents will be used to substantiate statements made by the petitioning company regarding their ability to attain the annual aggregate RPPCM use requirements.  This information will assist the Board in making its determination on whether to grant or deny the variance by receiving information from resin suppliers regarding the ability of the petitioning company to increase RPPCM use to attain compliance with the legislation.








6.	A written explanation describing the circumstances leading to your decision that you could not purchase sufficient quantities of RPPCM from each RPPCM supplier with whom you had purchase discussions.








B)  Need for Regulatory Revision 


This proposed revision will provide the Board with documentation from the petitioning company regarding the steps that the company took or failed to take during the course of the reporting period to attain the annual aggregate RPPCM use requirement.  This information will be used to evaluate other steps the company could make to attain compliance with receiving the variance.





	


7.	A written explanation describing, as well as evidence of, any other circumstances contributing to your need to petition for a variance.





B)  Need for Regulatory Revision 


This proposed revision will provide the company petitioning for the variance with an opportunity to provide the Board with any other evidence, in addition to that requested above, it feels appropriate to present its case to the Board.








A)  General Problem Statement


The following additions to the Trash Bag Regulations are proposed to clarify and make specific new legislative changes.  Adding the criteria to the existing regulations will inform all interested persons of the standards that the Board will use to evaluate the evidence presented at the public hearing on the petition for a variance.  It will provide the Board with an established, agreed upon guideline to make a fair and valid decision on the petition.








"Evaluation Criteria to Evaluate a Petition for Variance from the Recycled Content Trash Bag Program Requirements for Recycled Plastic Postconsumer Material (RPPCM) in Regulated Trash Bags"





SECTION 17979.3(e)





(e)  Evaluation Criteria





	(1)	The Board shall consider the following factors in determining whether to grant or deny a petition for variance:





		A.	Whether the evidence presented demonstrates that the manufacturer cannot meet the RPPCM annual aggregate use requirements identified in Section 17979 of this article.





B)  Need for Regulatory Revision 


This criteria will clearly establish whether the company petitioning for a variance is currently in compliance with the annual aggregate use requirements.  If the company can attain compliance, there is no need to grant a variance





		


		B.	Whether the evidence presented demonstrates that the manufacturer cannot increase RPPCM use in any of its regulated products to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article.





B)  Need for Regulatory Revision


This criteria will plainly establish whether the company petitioning for a variance can attain the annual aggregate RPPCM use requirement by increasing its use of RPPCM.  If evidence presented gives this indication, a variance would not be needed by the company.








		C.	Whether the evidence presented demonstrates that the manufacturer cannot, for technological reasons, use sufficient quantities of RPPCM in its regulated products to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article.





B)  Need for Regulatory Revision


This criteria will plainly establish whether the company is unable, for technological reasons, to attain the annual aggregate RPPCM use requirements.  The legislation specifically identifies technological considerations  to be considered by the Board in making their determination on the petition, therefore, it is important for the Board to give this consideration.








	D.	Whether the evidence presented demonstrates that the manufacturer cannot adjust the manufacturing process without a significant adverse economic impact to meet the RPPCM annual aggregate use requirements identified in Section 17979 of this Article.





B)  Need for Regulatory Revision


This criteria will plainly establish whether the company is not able to adjust or increase the use of RPPCM to attain the use requirement without adverse economic impacts.  These factors are important for the Board to consider in making their determination.








	(2)	The Board shall also consider testimony presented that indicates that granting the variance may negatively impact waste diversion in California or the market for RPPCM and/or regulated trash bags that contain RPPCM.





B)  Need for Regulatory Revision


This criteria will establish the impact of granting the variance on waste diversion in California and on the market for RPPCM or regulated trash bags containing RPPCM.  The intent of the Trash Bag legislation is to divert material from the landfill by promoting markets for postconsumer plastic in trash bags.  The Board should consider whether the granting the variance would negatively impact the intent of the legislation.
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