





NOTICE OF PROPOSED RULEMAKING





TITLE 14.  


DIVISION 7. WASTE TIRE STORAGE EXCLUSION REGULATIONS 











CHAPTER 3			GENERAL


ARTICLE 5.5	WASTE TIRE STORAGE AND DISPOSAL STANDARDS


SECTION 17350(b)	SCOPE





AND





CHAPTER 6	PERMITTING OF WASTE TIRE FACILITIES AND WASTE TIRE HAULER REGISTRATION


ARTICLE 1	GENERAL


SECTION 18420	APPLICABILITY





AND





SECTION 18831	APPENDIX A








PROPOSED REGULATORY ACTION





On June 16, 1998, the Office of Administrative Law (OAL) approved emergency regulations that removed certain exclusions from the Tire Storage Regulations, Title 14, California Code of Regulations (CCR) section 18420.  Operators whose exclusions were revoked are now subject to waste tire storage standards and required to obtain a Waste Tire Facility Permit.  This proposed regulation package would make permanent the emergency regulations. We do not expect this regulatory proposal to have significant fiscal impact on State and Local government or significant economic impact on private industry.  Added expenditure for State government that may occur will be absorbed by the IWMB’s existing budget.








WRITTEN COMMENT PERIOD





Any interested person, or his authorized representative, may submit written comments relevant to the proposed regulatory action to the CIWMB.  The written comment period closes at 5:00 p.m. on December 13, 1999.  The CIWMB will only consider comments received at the CIWMB's headquarters by that time.  Please submit your comments to:


�



	Terry Smith


	Special Waste Division


	California Integrated Waste Management Board


	8800 Cal Center Drive


	Sacramento, California 95826





PUBLIC HEARING





CIWMB staff will conduct a public hearing at 8800 Cal Center Drive, CIWMB Board Room, Sacramento, California on December 14-15, 1999.  The hearing will begin at 9:30 a.m. and conclude after all testimony is given, but no later than 2:00 p.m.  At the hearing, any person may present statements or arguments orally or in writing relevant to the proposed Title 14 Waste Tire Storage Exclusion Regulations.  The CIWMB requests that persons who make oral comments at the hearing also submit a written copy of their testimony at the hearing.  The hearing room is wheelchair accessible.  





INFORMATIVE DIGEST





Assembly Bill 1843 (Brown, Statutes of 1989) established the waste tire program and required the IWMB to adopt emergency and final regulations for permitting of waste tire storage facilities. The IWMB adopted emergency regulations on June 26, 1991, and final regulations on August 25, 1993.  The final regulations contained several exclusions from permit requirements.





The emergency regulations, approved by OAL on June 16, 1998, removed the following regulatory exclusions: Recycling Business, 14 CCR 18420(b); Indoor Storage, 14 CCR 18420(a)(4); and General Exclusion 14 CCR 18420(c).


 


The excluded facilities mentioned above were not required to meet tire storage and disposal standards. Many of the facilities operating under the exclusions did not even meet the conditions of their exclusions.





The exclusions, once issued, were difficult to revoke.  In order to revoke the exclusions staff would have to document, over a period of three to five months, not only the number of tires that were at a facility but also exactly which tires had moved through the facility. Further, indoor storage facilities do not readily expose the dangers they may harbor because they are not open to the casual observer nor do they raise the suspicions of the local regulators.





IWMB staff became aware of such difficulties during the course of assisting local government with enforcement actions.  Local enforcement actions were initiated as a result of documented environmental and public health problems, including tire fires and vector propagation.  Staff has been unable to provide the needed assistance to local government because the excluded facilities were authorized to operate without a Waste Tire Facility Permit and were not required to meet waste tire storage standards.  Permit exclusion holders were not even required to verify that local requirements were met before obtaining the exclusion. 





The use of exclusions to avoid permitting and storage requirements was never the intent of the IWMB or the legislature.  Waste tire storage standards were designed to prevent environmental catastrophes and adverse impacts to public health and safety due to improper storage of waste tires.  For Major Waste Tire Facilities (storing 5,000 or more tires), the standards require closure cost funding through various financial assurance mechanisms and operating liability insurance requirements that place the burden of responsibility for facility closure and environmental damage on the operators of waste tire storage facilities rather than the California Tax Payer.  CIWMB has had to use state funds to clean up several tire piles that were excluded prior to the passage of the emergency regulations.





The emergency regulations removed the problematic exclusions from Title 14 California Code of Regulations, Section 18420.  The OAL approved the emergency regulations on June 16, 1998.  However, the emergency regulations remain in effect for only 120 days unless an extension to that time period is granted by the OAL or unless the emergency regulations are made permanent through the formal adoption process. CIWMB staff has practically exhausted the extension process—trying to promulgate a set of comprehensive regulations that spawned from a legislative mandated tire report.  At the July 27, 1999, CIWMB meeting, staff was directed to put the emergency regulations, Waste Tire Storage Exclusion Regulations out for the 45-day comment period while continuing on a separate track with the more comprehensive regulation package.  





If the emergency regulations are not made permanent, the public health, safety, environmental, and enforcement problems associated with the revoked exclusions will be resurrected.








PLAIN ENGLISH REQUIREMENTS





The CIWMB has drafted the regulations in straightforward language.  The express terms of the proposed action written in plain English are available from the agency contact person named in this notice.





PLAIN ENGLISH POLICY STATEMENT OVERVIEW





The intent of the proposed regulations is to ensure the proper storage of waste tires.  Potential fires and vector propagation associated with improperly stored waste tires pose a significant threat to public health and safety and the environment.  Permanently removing the exclusions from regulations will not only reduce the environmental and public health and safety risks, but will also transfer the burden of responsibility for facility closure and environmental damage on the operators of waste tire storage facilities rather than the California Tax Payer. 





AUTHORITY AND REFERENCES





Public Resources Code sections 42820, 42821, 42830, 42831, 42832 and 43020, provide authority for these regulations.  





MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS





CIWMB staff has determined that adoption of the proposed regulations does not impose a mandate on school districts, nor will it impose any non-discretionary costs or savings on them.  CIWMB staff has determined that the proposed regulations do not impose a local mandate on local government agencies.  





COST TO PUBLIC AGENCIES, SCHOOL DISTRICTS, AND STATE AND FEDERAL FUNDS





CIWMB staff has determined that the proposed regulations will not impact or affect other public agencies, school districts, state agencies, or federal funds to the state.  Any additional costs that the CIWMB may encumber as a result of processing permit will be minimal and will be absorbed by existing budgets and resources. 





EFFECT ON BUSINESS AND SMALL BUSINESSES





The proposed regulations require the formally excluded waste tire facilities to obtain a tire storage permit and to comply with the State’s tire storage and disposal standards. On June 16, 1998 emergency regulations went into effect revoking 65 waste tire facility exclusions throughout the state.  All but 13 facilities are now in full compliance with the regulations. It is estimated that three of the 13 will be required to obtain a major waste tire facility permit; the remaining ten facilities should qualify for a minor waste tire facility (storing less than 5,000 tires) permits.





The cost to the operators for permitting a minor waste tire facility will be minimal.  The benefit to the public is the assurance that these waste tire storage facilities will be required to meet the state minimum standards for safe tire storage and obtain a permit, when applicable.


 


For those facilities that would be required to obtain a major waste tire facility permit, the cost could be significant.  The cost to establish a financial mechanism to ensure proper closure of the facility and to insure against environmental liabilities could constitute a substantial increase in operating costs. Staff have surveyed major waste tire operators and found that costs associated with closure fund mechanisms range from $.012 to $.200/per tire/ per year, and Operating Liability costs range from $2,500 to $10,000 per year.  The Operating Liability cost vary depending upon the existing insurance policy that the applicant had before being required to obtain a waste tire facility permit.  IWMB staff has analyzed these costs prior to noticing these regulations for permanent approval and determined that the benefit to the public outweighs the costs.





COST IMPACT ON PRIVATE PERSONS OR ENTERPRISES





Staff have surveyed major waste tire operators and found that costs associated with closure fund mechanisms range from $.012 to $.200/per tire/ per year, and Operating Liability costs range from $2,500 to $10,000 per year.  The Operating Liability cost vary depending upon the existing insurance policy that the applicant had before being required to obtain a waste tire facility permit.








EFFECT ON COMPETITION WITH OUT-OF-STATE BUSINESS





CIWMB staff has determined that the proposed regulations will not have an adverse economic impact upon California businesses including the ability to compete with out-of-state business. 





EFFECT ON CREATION OR ELIMINATION OF JOBS, EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA





CIWMB staff has determined that the proposed regulations will not create or eliminate jobs or expand existing businesses.





CONSIDERATION OF ALTERNATIVES





The CIWMB must determine that no alternative it considers would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected parties than the proposed action.





The CIWMB invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.





Inquiries concerning the substance of the proposed action may be directed to:





	Terry Smith


	Special Waste Division


	California Integrated Waste Management Board


	8800 Cal Center Drive


	Sacramento, California 95826


	(916) 341-6427 








AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS





The CIWMB will have the entire rulemaking file, and all information upon which the proposed regulations are based, available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  Copies may be obtained by contacting Terry Smith at the address or phone number listed above or at http://www.ciwmb.ca.gov/Rulemaking/exclusions. 





AVAILABILITY OF CHANGED OR MODIFIED TEXT





Following the hearing, the CIWMB may adopt the proposed regulations substantially as described in this notice.  If the CIWMB makes modifications which are sufficiently related to the originally proposed text, it will make the modified text--with changes clearly indicated--available to the public for at least 15 days before the CIWMB adopts the regulations as revised.  Requests for the modified test should be made to the contact person named.  The CIWMB will mail any modified text to all persons who testify at the public hearing; all persons who submit written comments at the public hearing; all persons whose comments are received during the comment period; and all persons who request notification of the availability of such changes.  The CIWMB will accept written comments on the proposed regulations for 15 days after the date on which they are made available.
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