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Final Statement of Reasons

December 2002

Title 14.

Natural Resources

Division 7.

California Integrated Waste Management Board

Chapter 3.

Waste Tire Storage and Disposal Standards. 

Article 4.1.

Definitions 
§17225.710 – 17225.835 

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

With the passage of AB 1843 (1989 Statutes) and SB 744 (1993 Statutes) and the subsequent regulations, the California Integrated Waste Management Board (Board) has been regulating the storage, disposal and hauling of waste tires.  Waste tire storage standards were designed to prevent environmental catastrophes and adverse impacts to public health and safety due to improper storage of waste tires.  AB 117 (Escutia) was signed into law in 1998 requiring the Board to prepare a report to the legislature on the current waste tire program and to make recommendations by June 30, 1999 for needed changes.  The Board adopted the final version of the report entitled “California Waste Tire Program Evaluation and Recommendations” at its June 22, 1999 meeting.  In response to the AB 117 Report, Board staff modified the regulation package that it had been preparing and incorporated recommendations from the AB 117 Report.  This past year, SB 876 (Escutia) was passed by the Legislature changing the tire statutes to better serve the regulated community and to protect public health and safety and the environment.  Many of the changes presented in this package are a result of either the passage of SB 876, or recommendations in the AB 117 Report.  Additional changes have been made as a result of administering these regulations for the past 8 years.  

Existing definitions appear both in Article 4.1 of Chapter 3 and Article 2. of Chapter 6.  Some of these definitions are redundant.  In addition, there are other proposed changes regarding waste tires in Chapters 3 and 6 that include terms that need to be defined.  Finally, some terms need to be redefined based on experience administering the present regulations.  

Existing regulations have, therefore, been moved to Article 4.1, to remove duplication, with no regulatory effect.  Only those regulations that are new or that have been changed are listed below.  Some changes are necessary to establish updated terminology as needed for clarity, to delete terminology that is no longer useful, and to interpret, clarify, and make specific definitions presented in SB 876.  

§17225.710 “Applicant” – This definition has been moved from Chapter 6, Article 2, Section 18422(b) with no regulatory effect.  The Authority and Reference remain unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.715 “Baled Tires” – New definition added for clarity.  This definition is needed because “baled tires” and “baling” are very well known and standardized ways of dealing with waste tires within the industry, so a definition will assist the regulated community in conforming to a standardized notion of a common term.  The Authority and Reference are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.717  “Collection” – This definition was added to distinguish between the act of storing waste tires and the process of moving waste tires which may include temporarily holding waste tires.  If the waste tires are not being “stored” then the waste tire storage and disposal standards of Article 5.5 and the waste tire facility permitting requirements of Article Chapter 6 would not apply.  In order to ensure the temporary holding of the tires, they need to be in licensed road transportable containers that are not located at permitted waste tire facilities or exempted facilities. Requiring that the containers be sealed and locked (or controlled access) will help prevent the harborage of mosquitoes and other vectors and help deter arson, the dumping of tires, etc.  Requiring that waste tires be manifested will help ensure the responsible handling of the tires.  

To eliminate ambiguity in subsection (3), this subsection is being replaced with the requirement to comply with the manifesting requirements in Article 8.5.  In addition, this change will eliminate any confusion between subsection (3) and Article 8.5.  The reference to Article 8.5 conflicts with the second sentence of the definition that excludes the requirements of Chapter 6 (Article 8.5 is in Chapter 6).  Therefore, the phrase “with the exception of Article 8.5” is being added to the second sentence of the definition.

The word “temporarily” is used in the definition of “Collection”; however, it is not defined.  A new subsection (4) has been added defining “temporarily” to mean no longer than 90 days.  This period of time is consistent with PRC section 42808(c), which allows tire dealers and auto dismantlers to store tires for less than 90 days.  
The Authority and Reference are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.720 “Crumb Rubber” – The definition of “crumb rubber” in PRC § 42801.7 has been clarified by defining crumbing as an action, which produces crumb rubber.

The Authority and Reference are double underlined because they were inadvertently omitted from the original proposed regulations.
§17225.725 “Design” – The Authority and Reference remain unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.750 “Operator” – Additional language has been added to the existing definition for clarity. The definition has been moved from Article 2 of Chapter 6.  The word “legally” has been added to the definition of “operator” to clarify the definition in PRC § 42804.  

The Authority and Reference remain unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.755 “Owner” – This definition has been added to regulation to clarify who is the responsible “owner” of a waste tire site.  This definition is contained in statute, but has been added to regulation for continuity, since the definition of “Operator” is in regulation.

The Authority and Reference are double underlined because they were inadvertently omitted from the original proposed regulations.
§17225.7670 “Passenger Tire Equivalents” – Additional language has been added to the existing definition for clarity.  “Tire equivalent” or “passenger tire equivalent” (PTE) is used for the purpose of estimating whether a pile of tire shreds represents more than 500 or 5000 waste tires, thus determining whether a tire facility is a Minor or Major WTF. “Passenger” was added to clarify the type of tire comparison since most tires in the 20 to 25 pound range are used on passenger automobiles.  PTE is changed in the regulations from 25 to 20 lbs. per passenger tire equivalent.  The lower number is more representative of the real weight of a passenger tire, and a PTE of 20 pounds is widely used throughout the United States.  The term PTE will only be used to count altered waste tires – tires that have been shredded, chopped, crumbed, etc.  Some Minor WTFs storing altered waste tires with a permit based on 4,999 waste tires may have to make a small reduction in the quantity of tires stored.  For a new facility storing altered waste tires, the threshold will be lowered slightly for determining whether the facility should be permitted as a Minor or Major WTF.  Most Major WTF Permits are issued based on the number of tons stored; therefore, financial assurances will be unaffected by the definition of PTE.  

In modifying the original definition of “tire equivalent” the word “whole” was added.  One commenter brought this to staffs attention asking whether one of the changes would affect the way waste tires are counted.  The answer is “yes.”  Staff believes that the word “whole” was inadvertently added to this definition.  Counting whole tires is inconsistent with the paragraph above, as well as, in conflict with Section 18420(b) which states:

“For purposes of determining the applicability of this Chapter 6, altered waste tires shall be counted as passenger tire equivalents (PTE).”

In addition, a shop with a few large tractor or earthmoving waste tires that can weigh up to 1500 pounds might be required to acquire a Minor Waste Tire Facility Permit ((500 tiresX 20lbs./tire)/1500lbs. per large tire= 7 large tires).  The word “whole” has therefore been deleted.  

With the deletion of the term “tire equivalent” language has been added to the definition of PTE making it clear that PTE replaces “tire equivalent.”  

The Authority and Reference remains unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.
§17225.795 “Store” – New language has been added for clarity and outdated language has been removed from the existing definition.  The new definition more accurately reflects the definition of ‘store’ as defined in Webster’s 1989 edition of the New World Dictionary.  The existing definition includes the word “discard,” which could be considered an antonym of “store.”

The Authority and Reference remains unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.
§17225.800 “Substantial Change” – This definition has been moved from Chapter 6, Article 2, Section 18422(b) with no regulatory effect.  The Authority and Reference remain unchanged, but are double underlined because they were inadvertently omitted from the original proposed regulations.

§17225.820 “Used Tire Dealer” - This is a new definition to define the universe of operators who qualify for the new “used tire” exemption as defined in PRC § 42806.5 (SB 876).  A “used tire dealer” in addition to having to store used tires in accordance with PRC § 42806.5 must be a business selling used tires for profit.  The business must also be operating under the terms and conditions of a use permit, business license, or other local approval.  A “used tire dealer” is a subset of  “tire dealer” which is discussed in PRC § 42808(c).  Used tire dealers are allowed to store up to 1500 waste tires, but are not limited in the number of used tires they may store if they meet the storage requirements in the definition of “used tire.”  On this point there is a conflict in the statute.  PRC § 42808(c) states that a tire dealer may store up to 1500 waste or used tires for up to 90 days without requiring a permit; however, PRC § 42807 states that used tires that meet certain conditions are not considered waste tires.  The Board believes that PRC § 42807 should supercede PRC § 42808(c) with regard to the limit of 1500 used tires, and the Board is proposing legislation to remedy this discrepancy. 

The requirement for local approval is supported by a recent request by Assembly Budget Subcommittee No. 3.  The Subcommittee has requested that the Board submit by December 1, 2002, a report detailing how the Board ensures compliance with all State and local permitting and licensing requirements by recipients of any Board grant program.  Technically, a used tire dealer is not a grant program, but Board believes that the Legislature’s interest in local approvals transcends grant programs.  The Board does not believe that the regulations should be providing any legitimacy to a business that is either violating or lacking the proper local approvals.  The words “for profit” represent a distinction between waste and used tires.  In most cases businesses are paid for their used tires; whereas, they must be paid to get rid of their waste tires.  Just as the 1500 limit mentioned above is intended to benefit tire dealers, the Board believes that the definition of used tire is intended to benefit “used tire dealers.” Thus, the proposed regulation change states: “…its primary purpose is to sell used tires…”

The Authority and Reference are double underlined because they were inadvertently omitted from the original proposed regulations.
§17225.701 “Altered Waste Tire” – this definition is being deleted, because this term is now defined in PRC § 42801.5

§17885.705 “Store” – this definition is being deleted, because it is being redefined in 14CCR § 17225.795 as discussed above.

§17225.715 “Tire Equivalents” – this definition is being deleted, because it is being redefined as “Passenger Tire Equivalent” in 14CCR § 17225.760 as discussed above.

§17225.735 “Waste Tire” - this definition is being deleted, because this term has been redefined in PRC § 42807.  The Authority and Reference are struck out and double underlined because they were not struck out in the original proposed regulations.
ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS & ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS. 

DECLARATION FOR SUBSEQUENT STATEMENT OF REASONS

This section will be the source reference for all subsequent reasons for the heading “Alternatives to Proposed Regulatory Action” except as noted in sections of the Financial Assurance Requirements – Articles 9 and 10 .  This section will not be repeated under any subsequent headings as it would be repetitive and cluttering.  

Throughout this Initial Final Statement of Reasons, the following response shall be used as a response to the requirement that the above finding be made for each proposed regulatory action.

The Board has determined that: 1) no alternatives to the proposed regulatory action would be as effective and less burdensome to private persons while protecting human health, safety, and the environment, and 2) there no other alternatives to the proposed regulatory action that would lessen adverse economic impact on small business while protecting human health, safety, and the environment.  The proposed regulations do not add substantively new regulatory requirements for private persons and small businesses.
TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

DECLARATION FOR SUBSEQUENT STATEMENT OF REASONS

This section will be the source reference for all subsequent resons reasons for the heading “Technical, Theroetical Theoretical and/or Empirical, Study, Reports or Documents” except as noted in the Financial Assurance Requirements – Articles 9 and 10.  This section will not be repeated under any subsequent headings as it would be repetitive and cluttering.  

Throughout this Initial Final Statement of Reasons, the following response shall be used as a response to the requirement for each proposed regulatory action that each study, report, or document relied upon, if any, must be identified.

The CIWMB relied upon the following in proposing the adoption of this regulation:

1) Existing statute and regulation.

2) Oral input from representatives from industry, government and environmental groups.

3) Written comments received as a result of informal public review of subsequent versions of the draft regulations.

4) Workshops given by the CIWMB.

5) Webster’s 1989 edition of the New World Dictionary

NO DUPLICATION OF FEDERAL REGULATIONS

DECLARATION FOR SUBSEQUENT STATEMENT OF REASONS

This section will be the source reference for all subsequent reasons for the heading “No Duplication of Federal Regulations.” This section will not be repeated under any subsequent headings, as it would be repetitive and cluttering.  

There is no federal regulation that applies to the storage and permitting requirements of facilities storing used and waste tires and the storage of waste tires at solid waste facilities.  The proposed regulations therefore do not duplicate any federal regulations.  
FINDING OF NECESSITY OF REPORTS
This section will be the source reference for all subsequent reasons for the heading “Finding of Necessity of Reports.” This section will not be repeated under any subsequent headings, as it would be repetitive and cluttering.  

The subject regulatory changes do not require businesses to submit a report.

LOCAL MANDATE AND FISCAL DETERMINATIONS

This section will be the source reference for all subsequent reasons for the heading “Local Mandate and Fiscal Determinations” This section will not be repeated under any subsequent headings, as it would be repetitive and cluttering.  

CIWMB staff has determined that the proposed regulations do not impose: 1) a mandate on local agencies or local school districts; 2)significant costs or savings to any state agency; 3)costs to an local agency or school district that must be reimbursed in accordance with Government Code Sections 17500 through 17630; 4)other non-discretionary costs or savings on local agencies; or 5)costs or savings in federal funding to the state.

These regulations will not have a significant adverse economic impact on business, or on the ability of California business to compete with businesses in other states.

CIWMB staff has determined that the proposed regulatory action does not pose significant enough costs and/or savings to result in the creation or elimination of jobs, occupations, or businesses within the State of California.

The Response to Comments document located within this rulemaking file is incorporated by reference herein.

Article 5.5. 
Waste Tire and Used Tire Storage and Disposal Standards
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
Current language in title of Article 5.5 indicates that storage and disposal standards apply only to waste tires; however, PRC § 42806.5(c) states that “used tires” will also comply with the state’s minimum standards.

The title of Article 5.5 has been changed to be consistent with PRC § 42806.5(c).

§17350.
Applicability

 SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION 

Minor changes could be made to existing regulations in this section to clarify who must comply with these standards.  

Title – To clarify title of this section by changing from “Scope” to “Applicability.” 

Section 17350(a) – these changes were made to clarify who must comply with the technical and operational standards in this Article.  It is not necessary to separately identify Major and Minor Waste Tire Facilities (WTF), because by definition they store more than 500 waste tires.  Thus the term “facility” is sufficient to define solid waste facilities and Major and Minor WTF’s.

Section 17350(b) – A grammatical change in wording that represents no change in the meaning.

Section 17350(c) – This section deals with burying tires.  The definition of “solid waste facility” in PRC § 40194 includes disposal facilities, but also includes transfer and processing stations, composting facilities, and transformation facilities.  Therefore the subject facility is more accurately defined as “solid waste disposal facility.”   This change does not alter the meaning of this section.

Section 17350(d) – This section has been added to clarify how altered waste tires shall be counted in reference to subsection (a).   This method of counting is presented in Chapter 6 (14CCR § 18420(c)) in reference to waste tire facilities (previously 18420(c)(1)).  This method of counting altered waste tires was inadvertently left out of this section of the regulations.

§17351.
Fire Prevention Measures.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Existing regulation does not address the possible threat of fire when front-end loaders or other fuel power equipment are used for moving waste tires at a waste tire facility.  On occasion engine fires have resulted from ruptured hydraulic lines, etc.  If these fires go unchecked, tires in the vicinity of the equipment may catch on fire.

Subsection (b)(5) has been added to require that each piece of fuel powered equipment carry a dry chemical fire extinguisher for the operator to use to prevent an equipment fire from spreading to the waste tire stockpile.

§17352.
Facility Access and Security.

 SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
Existing regulation with additional language added for clarification.

The changes in subsections (a) and (c) simplify the wording without changing the content.

§17353.
Vector Control Measures.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Existing regulation requires that both the local environmental health department and the State Department of Health Services (DOHS) approve the vector control plan for a waste tire facility in the event there is no local vector control authority.  However, the DOHS does not have the staffing to review and approve every vector control plan approved by the local health department and it is also redundant for both the local health department and the DOHS to be approving a vector control plan.    

This regulation removes vector control plan approval by the DOHS for the above reasons.  The phrase “or other local agency with authority over vector control” is added in case the responsibility for vector control in a city or county is that of a local agency other than the local environmental health department.  This change does not impact areas where the responsibility for vector control belongs to a mosquito abatement district.  In subsection (a)(2) the term “permit” is clarified with the language “waste tire facility.”

§17354.
Storage of Waste Tires.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
Minor changes are needed to clarify existing regulation in this section and to make this section compatible with new terms added elsewhere in the regulations.

Subsection (a) outlines how waste tires are to be stored.  The term “Outdoors” has been added to the title of this section to make it clear to the reader that the requirements specified are only for outdoor storage.  Section 17356 entitled “Indoor Storage” presents standards for indoor storage.  The term “tire storage units” has been replaced with “piles,” because “tire storage units” is not defined elsewhere in these regulations and may mislead the reader to believe that the term has some special connotation.   “Stacks and racks of tires” have been included as a subset of the term “pile.”  Stacks and racks of tires is a new term used in the new definition of “used tire.”  Staff believes that stacks and racks of tires pose the same risk of fire and vector harborage as piles of waste tires, and it is, therefore, appropriate to apply the same technical standards for storage as are applied to piles of waste tires.  Additional language adds  “or perimeter fencing” to “property line” as a reference point for measurement to insure that a sufficient fire lane will be provided between the fence and the tires that are to be stored.  The present regulations specify distances from tire piles to property lines; however, many times the fence line does not coincide with the property line.  Fire fighters need the minimum distances specified between fences and tire piles.  The term “between waste tire piles and” has been added to clarify and not change the last sentence of Subsection (a).  In the title of Table 1, the words “Representative Exposure” have been replaced with “Minimum” to make the title of the table consistent with the text of the Regulations.

§17355.
Storage and Disposal of Waste Tires at Solid Waste Facilities.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
Existing regulation contains conditions with dates that expired years ago.  One section referenced in this section is being removed from the regulations.

This regulation outlines how waste tires are to be disposed of at solid waste facilities.   The phrase “Storage and “ is being deleted from the title of the section, because even though the remainder of the Article is referred to for storage standards at solid waste facilities, this section deals with disposal of waste tires at solid waste facilities.  The date in subsection (a) is deleted, because after January 1, 1993, all solid waste disposal facilities receiving waste tires must comply.  The words “the EA approval and” were deleted in the proposed regulatory changes.  This change would give the Board responsibility for determining what methods of volume reduction, in addition to shredding, would be acceptable for disposing of waste tires in landfills.  However, one commenter was opposed to this change stating that jurisdiction over a solid waste facility is primarily subject to EA (Enforcement Agency) approval.  Staff agrees and the existing regulatory text has been restored.   Subsection (b)(2) is deleted, because it no longer applied after January 1, 1994.  The portion of subsection (c) referring to Section 17356(b) is deleted, because Section 17356(b) is being deleted. 

§17356.
Indoor Storage.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Existing regulation specifies standards for storage in fully enclosed movable containers.  However, the exclusion from permitting requirements for fully enclosed movable containers in Section 18420 of Chapter 6 is being deleted.  The title for NFPA 231D is not accurate.  

Subsection (b) in the proposed changes is being deleted, because Section 18420(a) (5), which is also being deleted, no longer supports it.  Please see Section 18420(a)(5) for further discussion.  The phrase “Standards for Indoor Storage of Rubber Tires” is added to “National Fire Protection Association” to correct the title for NFPA 231D.  This is an editorial change.  

Chapter 6.
Permitting of Waste Tire Facilities

Article 1.
General

§18420.
Applicability.

 SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION 

This section of the regulations contains language that is duplicative. The exclusion from permitting requirements for fully enclosed movable containers in old subsection (a)(5) is not supported by the statute.  The list of exemptions from permitting is confusing, because some exemptions are listed in this section, while other exemptions are listed in the statute.  The change in the definition of “waste tire”, discussed previously, is not reflected in the list of facilities exempted from the permitting requirements of this section.  The existing subsection (b) no longer applies.  Existing regulation language needs to be added or deleted for clarification.

The phrase “that stores, stockpiles…” and “waste tire facility” is redundant; therefore, the phrase has been deleted from subsection (a).  PRC § 42808 is referenced here in order to clarify that an automobile dismantler must acquire a permit unless the automobile dismantler meets the requirement of subsection (a)(6).  The word “permitted” has been moved in subsection (a)(1) to clarify the language and “pursuant to this Title” has been deleted as being unnecessary.  The phrase “modified or” has been deleted, because a solid waste disposal permit would have to be revised in this subsection.  The format for referring to Chapter 3 of Article 5.5 at the end of subsection (a)(1) represents no substantive change in the regulation.  

The phrase “…shredded, chopped, drilled…” has been deleted from Subsection (a)(2), because it only presents examples of “waste tires rendered incapable of holding water,” and does not change the meaning.  In subsection (a)(3) “less” is replaced with “fewer” to clarify the statement.  Subsection (a)(4) was reworded for clarification.  Subsection (a)(5), the exclusion from permitting requirements for fully enclosed movable containers, is being deleted.  This exclusion is not supported by statute.  Although, many businesses that are now operating under this exclusion, many may be able to continue operating under the conditions of the new term “collection” in Article 4.1, Chapter 3.  The new subsection (a)(6) presents the waste tire facility exemption for auto dismantlers, which is found in PRC section 42808(c). 

 A new subsection (a)(7) presents the waste tire facility exemption for tire dealers, which is found in PRC section 42808(c). Both paragraphs (a)(6) and (7) clarify the statutory exemption by stating  “waste tires” and not “used and waste tires” as stated in PRC section 42808(c).  Section 42808(c) is in conflict with section 42807, which states that the definition of  “waste tire” shall not include a used tire and 42806.5 which defines storage conditions for “used tires.”

The existing language in Subsections (b) and (c)(2) concerning application for exclusion from permitting has have been deleted, because there are no longer any exclusions in Subsection (a) with the removal of the exclusion for fully enclosed movable containers.  The language added to Subsection (b) now requires persons qualifying under subsections (a)(4) and (a)(6) to certify to the board that they qualify for an exemption from the requirements to acquire a waste tire facility permit.  This requirement is a form of self-certification that allows the board to track those facilities claiming Subsections (a)(4) and (a)(6).  The board may inspect these facilities periodically to ensure that they are meeting the appropriate requirements.

There are two paragraphs “(b)” shown in Section 18420 in the July 12, 2002 draft (one struck out and one added).  The first Paragraph (b) containing the date June 16, 1998, is shown with strikeout.  This paragraph was already deleted in the Board’s March 2000 Rulemaking.  Therefore, this paragraph is not shown in final rulemaking.  The second Paragraph (b), which is described in the strikeout above, will also be deleted.  Commenters said that under 18420(b) a business involved in tire treading and automobile dismantling must certify to the board that they qualify for exemption from the requirement to acquire a waste tire facility permit - why is this process not required for facilities using waste tires for agricultural purposes, tire dealers, or facilities storing less than 500 waste tires?  It would be impractical to certify thousands of tire dealers and facilities storing less than 500 tires and unfair to only certify retreaders and auto dismantlers.
Subsection (c)(1) has been clarified in the new subsection (c), and has, therefore, been deleted.  A new subsection (c) has been added stating that altered waste tires shall be counted as passenger tire equivalents (PTE).  This concept was presented previously in section 18422(a), which is being deleted.  “Altered waste tire” is now defined in PRC § 42801.5.  A PTE is defined in Section 17225.770 as the quantity in pounds of altered waste tires such as chips, shreds, halves, etc., divided by 20 pounds.  Thus, to determine if a facility meets the quantity requirement of one of the above categories under Subsection (a), one would add the number of whole tires plus the number of PTE’s.  

Subsection (d) has been amended to account for the renumbering of the articles.

Subsection (e) has been added to clarify the conditions under which a “used tire dealer” may accept used or waste tires.  The significance of this subsection is two-fold.  First, this subsection clarifies that a used tire dealer is not limited to the number of used tires stored as long as the used tire dealer complies with section 17225.820.  Staff believes that the statute is not clear on this point; in fact, the statute appears to be in error.  PRC § 42807 excludes “used tire” from the definition of waste tire; however, section 42808(c) appears to put the same limitation on the storage of used tires and waste tires with regard to exempting tire dealers from the waste tire facility permitting process.  Staff believes that the legislature added “used tire” wherever the term “waste tire” appeared, in many cases.  It makes no sense for the statute to remove “used tire” from the universe of waste tires and then to regulate it the same as a waste tire.  Therefore, the subsection (a)(6) exemption has been written to limit the quantity of waste tires at a tire dealer to 1500; whereas, the tire dealer may store an unlimited quantity of “used tires” so long as they meet the requirements of section 42806.5.  

Second, PRC § 42951(b) states that “A registered waste and used tire hauler shall only transport waste or used tires to a facility that is permitted by the board or exempted pursuant to this division to accept waste and used tires, or to a facility that lawfully accepts waste or used tires for reuse or disposal.”  Therefore, subsection (e) is intended to clarify that registered waste and used tire haulers may legally deliver waste and used tires to used tire dealers that meet the conditions of subsection (e).  

Article 2.
Definitions

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Waste tire definitions appear in both this article and Article 4.1 of Chapter 3 (discussed previously).  Some of the definitions are repetitive.

In order to eliminate redundant definitions section 18422 has been deleted and Article 2. has been renamed (discussed below) and the definitions that are not redundant have been moved into Article 4.1 of Chapter 3.  Any changes in the definitions from Article 2. are discussed in the portion of this document devoted to Article 4.1.

Article 2.
Review of Permit Applications.

§18423.
Filing of Application.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Editorial changes are needed to improve existing regulations, and certain minor administrative changes are needed outlining how a Waste Tire Facility Permit application is filed.  

The existing regulation has been reworded for clarification purposes and minor administrative changes.  No substantial changes have been made.   “Article 3” is now “Article 2” in the Title of this article due to the removal of the definitions discussed previously.  Furthermore, the subsequent articles up to and including Article 8 have been changed accordingly.  An editorial change has been made in Subsection (a); “Article 5” has been changed to “Article 4.”  A new sentence has been added to Subsection (b) requiring the Board to stamp an application with the date received.  The remainder of this subsection has been reworded for clarification.  The reference to “Article 5 of this Chapter” is now “of this chapter,” because Article 5 has already been cited in Subsection (a). 

§18424.
Amendments to Application.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The existing regulation contains one minor grammatical error.

One minor grammatical change has been made with the addition of the word “an.”

Article 3. 
Permit Issuance, Renewal, Revision, Revocation, Denial, Suspension, Reinstatement, Change of Owner, Operator, and/or Address.

§18425.
Permit Issuance.

 SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The existing regulation does not allow a permit to be transferred to a new operator.  If there have been no significant changes in the design or operation of the facility, a new operator still has to go through the application and permitting process for the issuance of a Waste Tire Facility Permit.  

Existing Subsection (e), which states that a permit is issued solely to the operator named in the permit, has been deleted. This is an unnecessary requirement if there is no significant change in the design or operation of the facility.  If there is a significant change in the design or operation, section 18427 requires the submission of an application for permit revision.  A new section, Section 18428, has been added specifying the procedure for a change in operator. This does not represent a significant change in how waste tire facilities are regulated.

The removal of Subsection (e) requires the renumbering of Subsection (f).

§18427.
Permit Revision.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 18427 is entitled “Permit Revision and Modification”; however, the term “Modification” is not specifically described in this Section.  One phrase in Subsection (c) does not add to the meaning of the regulation and change in ownership could be treated as an administrative change.

The term “Modification” has been removed from the title of this Section, because it is not used in the Section.  The second sentence in Subsection (c) is unnecessary and has been deleted, because an application is not an action by the Board that would supercede an existing permit.  The term ownership is being deleted from the last sentence of Subsection (d) due to the addition of New Section 18428 entitled “Change of Owner, Operator, and/or Address.” Subsection (e) has been added to formalize the review process that staff currently uses under this section.  This subsection requires that the operator be notified as to whether the information submitted is complete or incomplete and whether a permit revision is required.  If the changes qualify as administrative changes then the Board will make the changes to the permit and forward the applicable pages of the permit to the operator.  

§18428.
Change of Owner, Operator, and/or Address.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Currently a change in operator or owner of a Waste Tire Facility Permit requires the submittal of a new application that can take up to 200 days from the time an application is submitted to the Board for the Board to issue or deny a permit.  Depending on the nature of the transfer, from one operator to another or from one owner to another, this transfer might be more easily handled administratively.  An administrative action could save the operator time, as well as reduce the processing time for Board staff.  In addition, there are no current procedures for reporting a change in address.

A new section is proposed that provides the operator with an administrative procedure for reporting a change in operator, owner, or change in address.  This section outlines how an owner and/or operator would transfer the existing Waste Tire Facility Permit to a new owner and/or operator, as well as reporting a change in address.  This new language allows for such a transfer if the owner/operator meets certain criteria outlined in this regulation.  This new language allows for more flexibility in the case of a sale or transfer.  The transfer, sale, or change in address must be submitted to the Board at least 30 days prior to the intended transaction.  This will allow Board staff time to review the submitted information and determine whether the owner or operator, prior to the intended transaction date, requires a permit revision.   The Board will review the information and notify the owner/operator whether a permit revision is necessary, or if the information is incomplete.  If the requirements of this section have been satisfied Board staff will make administrative changes to the permit and forward these changes to the permittee. 

Paragraphs (1)-(4) specify the information that the operator must submit to the Board.  Paragraph (1) pertains to names, addresses, and phone numbers of the new owner/operator or the change in the mailing address.  The Board must ensure that a new operator of a Major Waste Tire Facility meets the appropriate financial assurance requirements of the Permit.  Therefore, Paragraph (2) requires that the operator document that he/she meets the financial assurance and operating liability requirements.  Paragraph (3) requires the new operator/owner to certify by signed affidavit that they have read the permit and conditioning documents, that they will operate in accordance with the terms and conditions of the permit and that all new information submitted is correct.  Paragraph (4) requires that the new operator/owner amend the existing application package to reflect changes in the operator/owner, and/or the facility name.  

In reviewing the information submitted by the operator/owner, the Board will assess whether the proposed changes fall within the parameters of this section or whether a permit revision is required.  For example, if a new operator also intends to increase the storage capacity of the facility a permit revision would be required. In addition, the information submitted must be complete and correct.  The above information must be submitted to the operator in writing.  If the conditions of this section have been satisfied, then the Board shall make the administrative changes to the permit and forward the permit and the changes to the operator.  

§18429.
Permit Revocation, Denial, or Suspension.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The existing regulation outlines enforcement actions that may be taken by the Board.  PRC § 42843 has been expanded making CCR§ 18429 duplicative.

CCR § 18429 has been deleted.  The Board’s enforcement authority is covered under revised PRC § 42843.  In Section 18429, strikeout was inadvertently omitted from Paragraphs (c), (d) and (e).  It is reasonable that these paragraphs should be struck out along with the rest of the section, based on the following: 

a) the ISOR states that the entire section is being deleted; 

b) a new Section 18429 is shown as replacing the old section; 
c) the section number, title, and subsections before subsections (c), (d) and (e), and the Authority and Reference that follow those subsections have been deleted; and, 
d) no comments were received on the old Section 18429 (the deletion of this section was not controversial).
Article 3.5
Enforcement Criteria for Waste Tire Facilitiess

§18429
Penalty Schedule for Administrative Complaints. 


SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Pursuant to Public Resources Code, Section 42811, the Board is the sole authority in the enforcement of the Waste Tire Standards; until/unless authority is delegated to Local Enforcement Agencies (LEAs).  To date, the Board has not received a formal request for such permanent delegation of authority.  This statute does not preclude the LEAs from adopting and enforcing more stringent local ordinances upon persons or businesses involved in the storage, stockpiling, processing, or disposing of waste tires.

It is the responsibility of the Board, therefore, to develop and implement an effective enforcement program designed to provide guidance to facility operators and/or property owners, and when necessary, take appropriate action to remediate threats to the public health or safety, or the environment.  Authority for the Enforcement Program lies within PRC §42820, et seq. which lays out conditions and penalties for the operation of waste tire storage facilities and enforcement actions against non-complying facilities.  

Since the inception of the Waste Tire Enforcement Program, the Board has issued 360 Clean Up & Abatement Orders, 154 Administrative Complaints, 33 Criminal Complaints and 1 Inspection Warrant. 

The process used by the Board in enforcing the provisions of the law has varied over time.  One of the concerns expressed by the regulated community involves the assessment of fines and penalties against non-compliant entities.  The Board has reviewed the procedures and options available for assessing fines and has incorporated the proposed fines in this Article.

The schedule of fines presented in these regulations was approved by the Board in a public meeting in April 2001.  Subsequent to this meeting, this fine schedule has been used approximately nine times in administrative proceedings.

Whether the facility is an unpermitted or permitted Waste Tire Facility will determine whether Tables 1, 2A and 2B or 3, 4A, 4B and 5 are used to assess the appropriate fine.  The first set of tables is for unpermitted facilities, and the second set of tables is for permitted facilities.  The fines are determined by how many times an offense has occurred, how many tires are stored or discarded at a facility (Tables 1 and 3), the appropriate risk factor (Tables 2A, 2B, 4A and 4B), and the number of days past the Clean Up & Abatement Order deadline.  In the case of permitted Waste Tire Facilities, additional fines should be included from Table 5 when the operator has violated any of the sections listed.

Titles have been added to the section numbers that are referenced in Table 5 of Article 3.5.  Table 5 provides a dollar amount range for the penalities listed.  The phrase “…determine the appropriate penalty amount -in accordance with the criteria established in PRC section 42852…”  has been added to Section 18429(b)(1) and PRC section 42852 has been added to “Reference:” at the end of the section.  PRC Section 42852 provides the criteria that a hearing officer would use in determining a penalty for an enforcement action.   Footnotes have also been added to Tables 1 and 3 making it clear that the total penalty amount shall not exceed the maximum amounts specified in PRC Sections 18425 and 18435.  These PRC sections have also been added to “Reference:” at the end of the section.  The above changes are non-regulatory changes.

Article 4.
Permit Application.

§18431.
Application.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The existing regulation outlines what is included in a Waste Tire Facility Permit Application.  Editorial and clarification changes are necessary, as well as one correction.

The word “Facilities” has been replaced with “Facility” in subsections (a) – (e).  The reference to section 18442 in subsection (e) has been deleted, because section 18442 has been deleted.  The reference to a Reduction Elimination Plan in subsection (f) has been eliminated, because there is no such form.  Subsection (g) and (h) have grammatical corrections. None of the changes are significant.  

Forms 500, 501, 502, 503, and 504 have been revised to make the forms more user friendly, and to make it easier to fill out the forms on the computer.  There are small changes in the information requested on the forms.  These revised forms have been in use for the past few years.  The date at the bottom of the forms has been revised and in the text of the regulations wherever the forms are referenced.  
 §18432.
Operation Plan.


SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

A portion of section 18432 is redundant, a reference needs to be corrected and one phrase needs to be clarified.

The reference to Section 18431(b) in Subsection (a) has been reworded for clarification.  The reference to “Division 30” has been corrected to say “Division 7.”  Subsection (b) is redundant and has been deleted, and the remaining subsection has been renumbered.  Subsection (b) is repetitious with Section 18431(b).

§18433.
Emergency Response Plan.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The first portion of section 18433 is duplicative of section 18431(d).

The first two sentences have been removed from Subsection (a).  The first sentence is redundant with Section 18431(d).  The content of the second sentence is repeated later on in Subsection (a).  

Article 5.
Closure.

§18440.
Closure Commencement.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

A minor clarification to this section is needed.  This section also contains outdated language referencing “permit Modification.” 

The words “to the Board for approval” have been added to subsection (b) clarifying to whom the operator should send the updated Closure Plan (Part B).  This is not a substantial change.

§18441.
Closure Conditions. 


SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
The existing regulation outlines how an operator shall close an existing waste tire facility.  Outdated language needs to be removed.  Minor clarifications to this section are needed, as well as the deletion of unnecessary language.  

The phrase “in accordance with Article 8 of this Chapter” has been added to subsection (c)(3) to clarify how waste tires and residue are to be removed from the site.  The wording change in subsection (c)(3)(A) represents only a grammatical change.  The reference to PRC § 42824 in subsection (c)(3)(B) has been deleted, because the date in PRC § 42824 has passed and this reference no longer has any meaning.  The additional deletion and addition in this section represents only a grammatical change. The word “disposal” has been added to subsection (c)(3)(B)(i) to be consistent with section 18420(a)(1).  The change in the reference to section 18420(a) under subsection (c)(3)(B)(iii) was done to eliminate section 18420(a)(3) – “The facility is storing fewer than 500 waste tires”- as a collection or destination facility.  The intent of this change is to ensure that waste tires removed from a closing waste tire facility are reused or disposed of properly, and that they not become someone else’s problem.  The Board does not have authority to regulate stockpiles of tires less than 500 in number.  If an operator were allowed to create new stockpiles of less than 500 on other properties, these piles would not be required to be stored according to the Boards technical standards for protection of the environment and the Board would have no control over the duration of the storage (or disposal).  The reference to section 18420(d) is changed to section 18420(c) in subsection (c)(3)(B)(iii) due to the renumbering in Section 18420.  Subsequent to the enactment of section 18441, regulations were enacted for the Waste Tire Hauler Registration and Manifesting Program commencing with Article 8.5, section 18449.  With few exceptions, loads of waste tires hauled in California must be manifested.  Therefore, subsection (c)(3)(B)(iv) has been amended to require that the operator provide the Board with “manifests,” as well as trucking receipts, to document that the tires and tire residues have been removed from the site and disposed of properly.  None of the above changes are substantial.  

§18442.
Closure Plan. 


SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

This section is redundant.

Section 18442 is being removed, because it is duplicative.  Subsection (a) is repeated in section 18431(e), and subsection (b) is repeated in section 18440(b).

Article 6.
Inspection of Waste Tire Facilities.

§18443.
Inspection. 

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION 

This section outlines the need for inspections. One clarification is needed regarding the purpose of the inspection.  This section currently requires that both the Board and the EA do inspections; however, some EA’s are not always available when Board staff needs to inspect a facility.  The Board needs to inspect not only permitted facilities as stated in subsection (d), but also unpermitted facilities such as facilities in the process of being permitted.   

Currently this section requires waste tire facilities to be inspected for compliance with terms and conditions in the waste tire facility permit.  The phrase “…applicable waste tire storage and disposal standards…” has been added to the inspection requirement. This change does not place an additional burden on either inspectors or permittees, because the new language has been a standard term in all permits.  This doe not represent a substantial change.  Subsection (b) now says that “Board or the EA” shall inspect the facility rather than the “Board and the EA.”  Board staff conducts inspections of waste tire facilities based on the frequency specified in the permit. EA staff is invited to participate in inspections, but there are times when an EA’s other responsibilities make it impossible for the EA commit the time required.  Therefore, in order for Board staff to meet the permit inspection frequency it is necessary to make the subject change.  The EA may still participate in the inspections, but it is at the EA’s discretion.

Subsection (b) discusses inspecting a facility prior to the issuance of a permit.  Therefore, the term “permitted” has been removed from subsection (c) in order to be consistent with subsection (b).

More appropriate references have been added to this section, replacing existing references.

Article 7.
Records.

§18447.
Retention of Records. 

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION 

Section 18447 outlines the length of record retention.  A minor change in grammar would clarify this section.  

Two minor changes have been made to this section for clarification.  There is no substantial change.

The time period for record retention has been amend from five to three years in Section 18447.  This change will make the time interval consistent with the retention period for the Waste Tire Manifest Program (Section 18459.3).  In addition, records shall be retained at the place of business.  The current regulations do not identify a retention location.  When an inspector goes to a place of business, records may or may not be there for review.
 §18448.
Certification of Records. 


 SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

There is no change to the existing regulations; however, the “Reference” needs to be corrected.

PRC Sections 42820 and 42830 have been removed as references for this section because they are inappropriate.  There is no impact on the regulation.

Article 9.
Financial Assurance Requirements for Closure of a Major Waste Tire Facility.

§18473. 
Acceptable Mechanisms and Combination of Mechanisms.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

These regulations specify which financial mechanisms are acceptable to the CIWMB so major waste tire facility operators will have regulatory direction regarding the use of a wide range of alternatives.  Determining, on a case-by-case basis, which types of mechanisms are acceptable would require considerable analysis by the CIWMB and would fail to give operators adequate direction about how to demonstrate financial responsibility.  Thus, the regulations must specify whether these or other financial mechanisms are acceptable to the CIWMB.

§(a) is amended to correct for the changes to the referenced sections resulting from including an additional financial assurance demonstration in the existing regulations: §(a)(7) State Approved Mechanism.  In addition, this section points to the specific section identifying each of the acceptable financial mechanisms.  In this respect, §(a)(7) is added to point to §18478.5.

§18474.

Trust Fund.

These regulations specify which financial mechanisms are acceptable to the CIWMB so major waste tire facility operators will have regulatory direction regarding the use of a wide range of alternatives.  Determining, on a case-by-case basis, which types of mechanisms are acceptable would require considerable analysis by the CIWMB and would fail to give operators adequate direction about how to demonstrate financial responsibility.  Thus, the regulations must specify whether these or other financial mechanisms are acceptable to the CIWMB.

Section (a) This regulation identifies the Trust Fund as an acceptable financial assurance mechanism, which may be used by major waste tire facility operators to demonstrate financial assurances for closure of a facility. 

Section (b) identifies form CIWMB 140 “Trust Agreement.  It also includes language amending grammatical errors for clarity purposes. 

Section (c) This section is being amended to require the initial deposit to a trust fund, be at least equal to the current closure cost estimate.  It also provides that if the value of the trust fund is, at any time, less than the amount of the current closure cost estimate, the operator must either make a deposit to the fund or obtain other financial assurances to cover the difference.

Section (d) is being amended to require that the value of the trust fund be at least equal to the current closure cost estimate.

Section (e) identifies that when the value of the trust fund, in addition to the amount of coverage demonstrated by other mechanisms, is greater than the closure cost estimate, the operator may request in writing the release of excess funds.

Section (f) identifies that upon Board approval of final closure, an operator or any other person authorized by the Board to perform closure, may request reimbursement for closure expenditures, including documentation of the expenditures. It also provides that the Board instruct the trustee to reimburse funds to the grantor, upon Board approval of final closure.

Section (g) identifies that when an operator substitutes acceptable alternate financial assurance or when the operator is released from financial assurance requirements, the Board shall agree to termination of the trust fund.

ALTERNATIVES TO PROPOSED REGULATORY ACTION

No alternative to the current amendment to the regulation has been considered in proposing this action.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

No technical, theoretical and/or empirical, study, reports of documents were consulted in drafting this language.

§18478.5. 
State Approved Mechanism.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The regulations specify which financial mechanisms are acceptable to the CIWMB so major waste tire facility operators will have regulatory direction regarding the use of a wide range of alternatives.  Determining, on a case-by-case basis, which mechanisms are acceptable would require considerable analysis by the CIWMB and would fail to give operators adequate direction about how to demonstrate financial responsibility.  However, the possibility of valid alternative financial assurance mechanisms exists.  Because of this possibility, guidelines are presented for the evaluation of such demonstrations.

The current allowance for state approved mechanisms for solid waste landfills is expanded to allow such state approved mechanisms for closure financial assurance demonstrations for major waste tire facilities.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

U.S. Environmental Protection Agency (EPA), Solid Waste Disposal Facility Criteria; Final Rule, Title 40, Code of Federal Regulations (CFR), Part 258, Subtitle D of Resource Conservation and Recovery Act, October 9, 1991.

Article 10.
Financial Responsibility for Operating Liability Claims of Major Waste Tire Facilities

§18486. 
Definitions.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Pollution language (the phrase “including pollution exposures”) has been added to the definition of “Accidental occurrence” in Section 18486(b)(1) for clarity purposes.  This language has been included to clarify the definition of Accidental occurrences by clarifying the type of coverage needed to meet the requirements.  This regulation is consistent with operating liability requirements in Title 27 CCR.
§18487. 
Amount of Required Coverage.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Pollution language (the phrase “including exposures to pollution”) has been added to Section 18487(a) for clarity purposes. Pollution coverage is currently required for operating liability of Major Waste Tire Facilities and language has been included to clarify the type of coverage needed to meet the requirements.  This regulation is consistent with requirements in Title 27 CCR.  
§18488. 
Acceptable Mechanisms and Combinations of Mechanisms.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The regulations specify which financial mechanisms are acceptable to the CIWMB so major waste tire facility operators will have regulatory direction regarding the use of a wide range of alternatives.  Determining, on a case-by-case basis, which types of mechanisms are acceptable would require considerable analysis by the CIWMB and would fail to give operators adequate direction about how to demonstrate financial responsibility.  Thus, the regulations must specify whether these or other financial mechanisms are acceptable to the CIWMB.

§(a) is amended to correct for the changes to the referenced sections resulting from the addition of one additional financial assurance demonstration to the existing regulations: §(a)(7) State Approved Mechanism.  In addition, this section points to the specific section identifying each of the acceptable financial mechanisms.  In this respect, §(a)(7) is added to point to §18494.5.

§18494.5. 
State Approved Mechanism.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

The regulations specify which financial mechanisms are acceptable to the CIWMB so major waste tire facility operators will have regulatory direction regarding the use of a wide range of alternatives.  Determining, on a case-by-case basis, which mechanisms are acceptable would require considerable analysis by the CIWMB and would fail to give operators adequate direction about how to demonstrate financial responsibility.   However, the possibility of valid alternative financial assurance mechanisms exists.  Because of this possibility, guidelines are presented for the evaluation of such demonstrations.

The current allowance for state approved mechanisms for solid waste landfills is expanded to allow such state approved mechanisms for operating liability financial assurance demonstrations for major waste tire facilities.

ALTERNATIVES TO PROPOSED REGULATORY ACTION

No alternative to the current amendment to the regulation has been considered in proposing this action.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

U.S. Environmental Protection Agency (EPA), Solid Waste Disposal Facility Criteria; Final Rule, Title 40, Code of Federal Regulations (CFR), Part 258, Subtitle D of Resource Conservation and Recovery Act, October 9, 1991.

ARTICLE 11.

Financial Assurances Enforcement Procedures For Major Waste Tire Facilities
§18499.1
Scope and Applicability.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
The financial assurance requirements for closure and operating liability do not apply to operators of federal or state major waste tire facilities.

The proposed new section clearly identifies which major waste tire facility operators will be subject to the enforcement requirements of this Article.

The proposed regulations do not subject operators of federal or state major waste tire facilities to the enforcement requirements for closure and operating liability financial assurance requirements.
SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

The proposed new section defines the extent the regulations apply to major waste tire facility operators.  This section is necessary to clarify the scope of the CIWMB’s enforcement actions as they pertain to financial assurances.  

ALTERNATIVES TO PROPOSED REGULATORY ACTION

*For all alternative sections below the following applies:  Unless otherwise noted, CIWMB staff could not identify any alternatives to the regulations that would be as effective and less burdensome to private persons or that would lessen any adverse economic impact on business.  
TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
For this section and all sections in this Article CIWMB staff also relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.2
Definitions.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
The proposed regulations contain terms with meanings that are not obvious to major waste tire facility operators.  The proposed regulations include definitions clarifying the scope and applicability of the regulations.

If the terms used in the proposed regulations are not defined, operators may fail to understand the regulations, resulting in confusion and uncertainty about an outcome resulting from an enforcement action.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Definitions are needed to clarify key terms.  The new section (a) defines the term "degree of non-compliance."  This term must be defined to facilitate the understanding of the scope of these regulations and how they apply to specific enforcement actions.

The new section (b) defines the term "potential for harm."  This term must be defined to facilitate the understanding of the scope of these regulations and how they apply to specific enforcement actions.

ALTERNATIVES TO PROPOSED REGULATORY ACTION

The alternative of not defining these terms was considered, but rejected because they are necessary for clarity.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.3
Notice of Violation.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
Operators of major waste tire facilities are required to demonstrate financial assurances for closure and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure, and operating liability for third party claims.

To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against operators violating the financial assurance requirements.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section (a) describes the CIWMB’s responsibility for sending a Notice of Violation (NOV), and defines when an NOV is appropriate.  This regulation is necessary to establish the parameters under which the CIWMB will pursue the first step in an enforcement action.  

Section (b) requires the CIWMB to notify the appropriate local enforcement agency of the enforcement action.  This regulation is required to ensure that all affected parties are informed of any enforcement actions taking place in a particular jurisdiction.

Section (c) (b) indicates what type of information is included in a NOV.  Specifically, the regulatory citations where violations have occurred, and the consequences of continued failure of an operator to comply or respond to a NOV.

Section (d) (c) defines the timeframe in which an operator has to respond to a NOV.  This regulation is necessary to establish a set schedule for the operator to respond and keeps the enforcement process on a specific schedule.  Staff determined that the 10-day timeframe is sufficient to allow the operator to contact necessary agencies and financial institutions, prior to responding to a NOV.
Section (e) (d) describes the CIWMB’s discretion in considering contacts or responses by a major waste tire facility operator as “good faith” efforts to comply with the regulations, and gives the CIWMB the option of extending the timeframe for an operator to respond and/or comply with the requirements.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.4
Issuance of Notice and Order and /or Stipulated Notice and Order.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
Operators of major waste tire facilities are required to demonstrate financial assurances for closure and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure, and operating liability for third party claims.

To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against major waste tire facility operators violating the financial assurance requirements.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section (a) defines the subsequent enforcement action, when an operator fails to respond to a Notice of Violation, as the Notice and Order and/or Stipulated Notice and Order (N&O).  It requires the N&O be sent to a major waste tire facility operator or owner, and requires the CIWMB to notify the respective local enforcement agency of the enforcement action.  The contents of a N&O is specified in 14 CCR, section 18304. 

Section (b) delineates the timeframe in which a major waste tire facility operator who receives a N&O has to respond.  This regulation is necessary to establish a set schedule for the operator to respond and keeps the enforcement process on a specific schedule.

Section (c) defines the circumstance under which the CIWMB will proceed to the next phase of enforcement, the Stipulated Notice and Order.  This regulation is necessary to clarify when it is appropriate for the CIWMB to proceed with a Stipulated Notice and Order.  A stipulated N&O is an N&O where an operator and CIWMB staff work together and agreed on terms and conditions, and a compliance schedule prior to issuance of a N&O.

Section (d) defines the CIWMB’s action in the event a major waste tire facility operator fails to conform with the compliance schedule within the specified timeframe as prescribed in the N&O.  This regulation is necessary to clarify when it is appropriate for the CIWMB to proceed with further enforcement action.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.5

Compliance Options.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
Operators of major waste tire facilities are required to demonstrate financial assurances for closure and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure, and operating liability for third party claims.

To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against operators violating the financial assurance requirements.

Formal enforcement actions such as Notice and Orders and Stipulated Notice and Orders with penalties are not always the appropriate action to take against an operator violating the financial assurance requirements.  The proposed regulation addresses other compliance options the CIWMB may pursue.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section (a) provides examples of compliance options the CIWMB may pursue.  The language identifies two non-penalty alternatives, which seek to facilitate operator compliance with the regulations. The phrase, including but not limited to, clearly notes that there may be other enforcement options explored by a major waste tire facility operator and the CIWMB, at the time of negotiating a compliance schedule. This regulation is necessary to allow the CIWMB and non-complying operator flexibility in enforcement and compliance options, respectively.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.6

Penalty Calculations.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
Operators of major waste tire facilities are required to demonstrate financial assurances for closure and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure, and operating liability for third party claims.

To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against major waste tire facility operators violating the financial assurance requirements.  

Assessing penalties is an integral part of the enforcement process.  Penalties associated with financial assurances violations is a unique process.  Major waste tire facility operators who do not comply with the financial assurances requirements maintain an unfair competitive advantage over their counterparts who comply with the requirements. There is a cost to an operator who complies with the financial assurance requirements, since most third party providers of financial assurance require a fee.  This may come in the form of a premium or administrative fees.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section (a) describes the criteria by which the CIWMB will assess a penalty amount.  This regulation combines the matrix and formula concepts.  

The matrix is used to determine the initial penalty amount.  The factors --degree of non-compliance and potential for harm -- form the axes of the matrix.  The degree of non-compliance means: 1) a violator may be partially out of compliance with the regulations or, 2) completely out of compliance with the regulations.  

The potential for harm is measured by the degree to which the violator's actions adversely affect the public health, safety and the environment. This degree is measured by the number of tires for which a facility is permitted.  For example, if a facility is permitted for 1,000,001 tires or more, the violation is considered “Major” because the potential adverse affects to public health, safety and the environment are potentially more severe with the increase of the number of tires or tire equivalents at a facility.  If a facility is permitted for 200,001 to 1,000,000 tires or tire equivalents, the violation is considered "Moderate" because the potential adverse affects to public health, safety and the environment are less severe due to fewer number of tires or tire equivalents at a facility.  If the facility is permitted for 5,000 to 200,000 tires or tire equivalents, the violation is considered "Minor."

The low range penalties are necessary because low penalties have proven to be an effective compliance tool.  The highest range is limited by the maximum statutory penalty allowance of $10,000 per violation per day according to Public Resources Code, section 42850.1.  The selection of the exact penalty in any given case is at the discretion of the CIWMB.

The formula assessment considers the economic benefit an operator receives from violating the requirements.  This calculation provides more specific amounts and does not allow flexibility in determining the amount of penalty to be assessed.  Combining these two processes allows for flexibility and consistency.  

This process establishes a range for determining the initial penalty and a degree of fairness by using the economic benefit factor.  It eliminates incentives for continued non-compliance.  Although this process may require more judgment on the part of CIWMB staff assessing the penalties, this may be perceived as a positive aspect because each case is unique and requires some degree of variation.  This regulation is necessary to make specific the steps required to calculate a penalty.

Section (b) defines the parameters for modifying penalties.  This regulation is necessary to clarify the limits to negotiating a penalty.  The other factors, which may be considered to complete the process of assessing and negotiating penalties, are: 

(
Good faith efforts to comply or lack of good faith

(
Degree of willingness and/or negligence

(
History of noncompliance

(
Ability to pay

(
Other unique factors (i.e., size of operation, threat to public safety and health and the 

environment)

Section (c) defines the criteria by which the CIWMB pursues penalties administratively or through superior court.  This regulation is necessary to clarify the use of the maximum penalties authorized in statute.  

ALTERNATIVES TO PROPOSED REGULATORY ACTION

Two alternatives to this regulation were considered by CIWMB staff.

1.
Use only a matrix concept to determine penalty.

2.
Use only a formula concept to determine penalty.

The above alternatives were rejected for the following reasons:

1.
Use of a matrix alone does not include the economic benefit factor.

2.
Use of a formula alone does not allow for consideration of the degree of non-compliance and potential for harm, and does not provide the flexibility in determining the initial amount of penalty.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.7
Processing And Collection Of Civil Penalty.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS

Article 6 of the Public Resources Code provides the authority to the CIWMB, and provisions for collecting civil penalties.  Since statute defines the process, the proposed regulations merely reference the statute addressing the provisions.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section 18499.7 broadly defines the process for assessing and collecting civil penalties, either administratively or through superior court by referencing the appropriate Public Resources Code.  The proposed regulation is necessary to direct the regulated community to the appropriate laws governing the civil penalties procedures for clarity.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

Public Resources Code, 42855.  For this section and all sections in this Article CIWMB staff also relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.8
Appeals Process.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS

Public Resources Code section 42854 provides the authority to any aggrieved person to appeal an order issued by an enforcement agency, such as the CIWMB.  An appeals process is an integral part of any enforcement procedure.  Since statute defines the process, the proposed regulations merely reference the statute addressing the process.

SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section 18499.8 defines the appeals process by referencing the appropriate Public Resources Code.  The proposed regulation is necessary to direct the regulated community to the appropriate laws governing the appeals process.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

For this section and all sections in this Article, CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.

§18499.9
Continued or Recurring Violations.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS

For purposes of resolution, it is necessary to administratively define the process for continuing an enforcement action in the event an operator continues to violate the financial assurance requirements.
SPECIFIC PURPOSE OF THE REGULATIONS:
NECESSITY

Section (a) defines the timeframe in which the enforcement process is re‑initiated in the event a major waste tire facility operator fails to correct the violation or has recurring violations within three years from the date of the preceding Notice of Violation.  This regulation references the Public Resources Code section 42843, which gives the CIWMB the authority to revoke a permit and/or close a facility for violating the regulations.  
This regulation is necessary to: 1) provide alternatives to the CIWMB, for further legal action, in the event operator continues to violate the financial assurance requirements; and 2) to direct the regulated community to the appropriate section of the statutes governing permit revocations and closure of a facility.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS

For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.
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