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 NOTICE OF PROPOSED RULEMAKING

TITLE 14.
NATURAL RESOURCES

DIVISION 7.

     CALIFORNIA INTEGRATED WASTE 



MANAGEMENT BOARD

CHAPTER  3
MINIMUM STANDARDS FOR SOLID WASTE HANDLING AND DISPOSAL, ARTICLES 4.1 AND ARTICLE 5.5

CHAPTER 6
PERMITTING OF WASTE TIRE FACILITIES, ARTICLES 1 THROUGH  7 AND 9 AND 10

PROPOSED REGULATORY ACTION

The California Integrated Waste Management Board (Board) proposes to amend Title 14, California Code of Regulations, Division 7, Chapters 3 and 6, by amending Articles 4.1 and 5.5 of Chapter 3, sections 17225.710 through 17225.735 and sections 17350 through 17356 and Articles 1 through  7 and 9 and 10 of Chapter 6, sections 18420 through 18494.5. Article 3.5, section 18429, is being added to Chapter 6.   The proposed regulations make changes in the existing regulations to implement, interpret and make specific the provisions of SB 876 (Statutes of 2000) and AB 117 (Statutes of 1998), as well as move language to more appropriate sections, correct errors, and add definitions and language to make the regulations more functional and delete unnecessary language.  In addition, existing enforcement criteria for permitted and un-permitted waste tire facilities are being incorporated into the regulations.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to the Board.  The written comment period for this rulemaking closes at 4:00 p.m. on August 26, 2002.  The Board will only consider comments received at the Board’s headquarters by that time.  Please submit your written comments to:

Tom Micka

Special Waste Division

California Integrated Waste Management Board

P.O. Box 4025

Sacramento, California 95812-4025

Fax: (916) 319-7491

e-mail: tmicka@ciwmb.ca.gov

If an individual previously commented on these regulations during workshops, that person should be aware that those comments were considered and often incorporated into the regulations.  However, if such individuals are not satisfied with the proposed regulations, as they exist in the current proposed regulations, they must resubmit their comments so that they will be considered anew and made a part of this rulemaking record.

PUBLIC HEARING

A public hearing to receive public comments has been scheduled for the September Special Waste & Market Development Committee Meeting.  The hearing will be held at the

 Joe Serna Jr., Cal EPA Building
1001 I Street, 2nd Floor
Sacramento, CA 95814

The hearing will begin at 1:30 p.m. on September 9, 2002, and will conclude after all testimony is given. The California Integrated Waste Management Board requests that persons making oral comments also submit a written copy of their testimony at the hearing.  The hearing room is wheel chair accessible.  If you have any questions, please contact Tom Micka at (916) 341- 6425.

INFORMATIVE DIGEST
The California Integrated Waste Management Act (Act), Public Resources Code (PRC) §40000 et. seq., gives the Board authority to provide for the protection of public health, safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC §40502 requires the Board to adopt rules and regulations to implement the Act.  Assembly Bill 1843 (Brown, Statutes of 1989) established the waste tire program commencing with section 66799.60 of the Government Code.  This statute was recodified by Senate Bill (SB) 937 (Vuich, Statutes of 1990) at Chapter 16, commencing with section 42800, of the Public Resources Code. Under Chapter 16 the Board is vested with responsibility for the administration of waste tire programs.  Specifically the Board must protect public health, safety, and the environment, by establishing technical standards and a permitting program for waste tire facilities and technical standards for solid waste facilities, which handle tires for storage and disposal.

To this end, the Board developed and implemented emergency and final regulations, which became effective on February 10, 1992 and November 3, 1993, respectively.  The subject regulations:

a. Set forth permitting procedures for Major (5,000 or more waste tires) and Minor (500 to 4,999 waste tires) Waste Tire Facilities.

b. Establish financial assurance requirements for Major Waste Tire Facilities.

c. Establish closure and inspection requirements for all Waste Tire Facilities.

d. Establish minimum standards for the outdoor and indoor storage of waste tires.  Standards include requirements for fire prevention, facility access and site security, vector control measures, storage at waste tire facilities and storage and disposal of waste tires at permitted solid waste facilities.

e. Allow landfills to store waste tires.

f. Establish exclusions from the waste tire facility permitting requirements under certain circumstances.

Waste tire storage standards were designed to prevent environmental catastrophes and adverse impacts to public health and safety due to improper storage of waste tires.  For Major Waste Tire Facilities (storing 5,000 or more tires), the standards require closure cost funding through various financial assurance mechanisms, and operating liability insurance requirements that place the burden of responsibility for facility closure and environmental damage on the operators of waste tire storage facilities rather than the California taxpayer.

On May 9, 1996, the Board’s Waste Tire Hauler Regulations became effective pursuant to Senate Bill (SB) 744 (Statutes of 1993).  On January 29, 1998 the Board adopted emergency regulations to remove certain exclusions from the regulations regarding who needs to acquire a waste tire facility permit.  These emergency regulations became final this past year.

AB 117 (Escutia) was signed into law in 1998 requiring the Board to prepare a report to the legislature on the current waste tire program and to make recommendations by June 30, 1999, for needed changes.  The Board adopted the final version of the report “California Waste Tire Program Evaluation and Recommendations” (Tire Report) at its June 22, 1999 meeting.

This past year SB 876 (Escutia) was passed by the Legislature to make changes to the tire statutes in order to better serve the regulated community and to protect public health and safety and the environment.  

The Board, therefore, has proposed changes in the existing regulations to implement, interpret and make specific the provisions of  SB 876, as well as implementing certain recommendations from the AB 117 Tire Report.  To expedite the regulation development process, staff proposes to split the effort into two phases.  The first phase will consist of already reviewed and work-shopped language, and minor, non-controversial changes.  In addition, the Board has directed staff to add existing enforcement criteria to the to the regulations.  This criteria is currently being used by the Board when action is taken against permitted and un-permitted waste tire facilities.   The second phase will consist of those regulations necessary to implement innovative features of SB 876 such as the new waste tire manifest form.  These regulations will require more extensive public review and will enter the OAL process at a later date.

The more significant proposed changes to the existing regulations are presented as follows:

1. The existing exclusion from the permitting requirements for fully enclosed moveable containers will be deleted.

2. A new term “collection” will specify that waste tires temporarily placed in fully enclosed licensed road transportable containers will not be considered as being stored if they are not on the premises of a permitted facility and if certain conditions are met.

3. “Used tire dealer” will be defined as a business storing “used tires” as specified in SB 876 and to clarify the need of a used tire dealer to receive applicable local approvals.  The regulations will specify that a used tire dealer may only store up to 1500 waste tires in accordance with the existing statute.

4. “Auto dismantlers” are exempt from the waste tire facility permitting requirements if they meet certain conditions.  Auto dismantlers will now have to certify to the Board that they qualify for an exemption from the requirement to acquire a waste tire facility permit.

5. The definitions contained in Article 4.1 of Chapter 3 and Article 2 of Chapter 6 will be consolidated in Article 4.1.  Some definitions, which appear in SB 876, will be deleted from regulation.

6. A trust fund, which can be built up over a five-year period to equal the current closure cost estimate, is one of the current financial assurance mechanisms for closure of a major waste tire facility available to operators.  This five-year period will be eliminated and an operator’s initial deposit will now have to equal the current closure cost estimate.

7. The Board will be enabled to approve financial assurance mechanisms for closure and operating liability claims other then those listed in the regulations so long as the mechanisms meet certain requirements. 
8. A new article, Article 3.5, entitled “Enforcement Criteria for Waste Tire Facilities” is being added to the regulations.  This article specifies fines for both permitted and unpermitted facilities based on different levels of non-compliance.  The penalty schedule for administrative complaints sets forth levels of fines based on size, severity, location, and frequency of the violation.  This schedule, which is currently being administered by the Board, will now be placed in regulation.
POLICY STATEMENT OVERVIEW

Over the past seven years the California Integrated Waste Management Board has been regulating the storage of waste tires and more recently the hauling of waste tires in California.  Existing waste tire regulations set forth permitting procedures for Major (5,000 or more waste tires) and Minor (500 to 4,999 waste tires) Waste Tire Facilities.

The existing regulations establish closure and inspection requirements for all Waste Tire Facilities and establish financial assurance requirements for Major Waste Tire Facilities.  The regulations also establish minimum standards for the outdoor and indoor storage of waste tires.  Standards include requirements for fire prevention, facility access and site security, vector control measures, storage at waste tire facilities and storage and disposal of waste tires at permitted solid waste facilities.  

This past year Senate Bill 876 was passed by the Legislature making changes to the tire statutes in order to better serve the regulated community and to protect public health and safety and the environment.  The Board has, therefore, proposed changes in the existing regulations to implement, interpret and make specific the provisions of Senate Bill 876, as well as implementing certain recommendations from a report prepared by the Board in 1999 entitled “California Waste Tire Program Evaluation and Recommendations.”   

The proposed regulations make changes in the existing regulations to implement, interpret and make specific the provisions of Senate Bill 876, as well as move language to more appropriate sections, correct errors, and add definitions and language to make the regulations more functional and delete unnecessary language.

PLAIN ENGLISH REQUIREMENTS
Board staff prepared the proposed final regulations pursuant to the standard of clarity provided in Government Code Section 11349 and the plain English requirements of Government Code Section 11342.580 and 11346.2(a)(1).  The proposed final regulations are considered non- technical and are written to be easily understood by those parties that will use them. 

AUTHORITY AND REFERENCES

PRC §40502, 42820, 42821, 42830, 42832, and 43020 provide authority for these regulations.   The purpose of the proposed actions is to implement, interpret and make specific numerous statutes and regulations related to the storage of waste tires.  The following is a list of references sited in these proposed regulation changes: PRC § 21068, 21082.2, 41700, 42800, 42801.6, 42801.7, 42804, 42805, 42806.5, 42807, 42808, 42812, 42816, 42820, 42821, 42822, 42823, 42824, 42825, 42830, 42831, 42833, 42834, 42835, 42840, 42841, 42842, 42843, 42845, 42850, 43020, 44014

FEDERAL LAW OR REGULATIONS MANDATE

Federal law or regulations do not contain comparable requirements.

LOCAL MANDATE AND FISCAL DETERMINATIONS

Board staff has determined that the proposed regulations do not impose: 1) a mandate on local agencies or school districts; 2) significant costs or savings to any state agency; 3) costs to any local agency or school district that must be reimbursed in accordance with Government Code §§17500 through 17630; 4) other non-discretionary costs or savings on local agencies; or 5) costs or savings in federal funding to the state. 
EFFECT ON HOUSING COSTS

CIWMB staff made an initial determination that the proposed regulations will not have a significant effect on housing costs.

EFFECT ON BUSINESS AND SMALL BUSINESSES/

SMALL BUSINESS DETERMINATION

Board staff made an initial determination that the proposed regulations will not have a significant adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  Board staff has also determined that the proposed regulations may apply to business and small businesses, but as stated above,  will not have a significant adverse economic impact on business and small businesses.  Many businesses and small businesses which meet the proposed definition of “used tire dealer” will no longer be required to acquire a Waste Tire Facility Permit from the Board.  Used tire dealers which currently fall into the category of Minor or Major Waste Tire Facility will no longer have to file an application with the Board for the issuance of a permit.  In addition, used tire dealers that are now considered Major Waste Tire Facilities will not be required to meet financial assurance requirements for acquiring a Major Waste Tire Facility Permit.  

Businesses and small businesses which have been issued an exclusion from the Waste Tire Facility Permitting requirements based on the storage of waste tires in fully enclosed moveable containers will no longer be able to utilize this exclusion.  Many businesses and small businesses, however, may qualify under the proposed definition of “collection.”  Businesses and small businesses that qualify under “collection” will not be required to acquire a waste tire facility permit.  These operators will be required to use licensed trailers.  The alternative is to acquire a Minor Waste Tire Facility Permit if they are storing less than 5,000 waste tires or a statutory exemption if they are a cement kiln.  A few businesses and small businesses storing more than 5,000 waste tires that do not qualify under “collection” will have to either reduce the quantity stored to fewer than 5,000 or acquire a Major Waste Tire Facility Permit.

Auto dismantlers will now have to certify to the Board that they qualify for an exemption from the requirement to acquire a waste tire facility permit.  There will be no cost to the auto dismantler for this certification.  

If a major waste tire facility operator chooses to use a trust fund for their financial assurance mechanism it may be more costly since they will no longer have five years over which to spread the payments; however, the operator may choose another mechanism.  

EFFECT ON COMPETITION WITH OUT-OF-STATE BUSINESS

Board staff has determined that the proposed regulations will not have an adverse economic impact upon the ability of California businesses to compete with out-of-state business.

EFFECT ON CREATION OR ELIMINATION OF JOBS, 

EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
Board staff has determined that the proposed regulatory action will not affect: 1) the creation or elimination of jobs within the state of California; 2) the creation of new businesses or the elimination of existing businesses within California; or 3) the expansion of businesses currently doing business with the state. 
COST IMPACT ON PRIVATE PERSONS OR ENTERPRISES
Board staff has determined that the adoption of the proposed regulations may have a cost impact on private persons or enterprises.  Most impacts of the proposed regulations already exist in current law and regulation.  The proposed regulations primarily clarify existing law and impose no new impacts.  One exception may be businesses that choose a trust fund for a financial assurance mechanism and no longer have five years to pay into the trust fund.  This change will represent a potential future cost to those businesses switching financial assurance mechanisms or establishing new major waste tire storage facilities.  Businesses paying into existing trust funds will not be impacted.  The economic impact is unknown because businesses have a choice among a number of financial assurance mechanisms.

Additionally, those few businesses now operating under the “moveable container” exclusion that are unable to take advantage of the new definition of “collection” and do not qualify as a Minor Waste Tire Facility or a cement kiln may be impacted.  These businesses will have to acquire a Major Waste Tire Facility Permit.  The costs associated with a Major Waste Tire Facility Permit are a function of how many tires are stored.  It is not possible, with the Board’s current database, to determine the number of businesses currently utilizing the “moveable container” exclusion that might have to acquire a Major Waste Tire Facility Permit.  Based on the options available staff predicts that the number would be a small fraction of the current 23 excluded Major Waste Tire Facilities.  

The penalty schedule for administrative complaints does not represent a new Board activity.  This schedule will, therefore, not increase the universe of businesses and small businesses presently regulated.  Permitted and unpermitted facility operators who violate the waste tire statute and regulations will continue to be prosecuted under the Board’s penalty schedule.   The addition of this penalty schedule to the regulations should not have a significant adverse economic impact on businesses and small businesses that comply with the statute and regulations governing waste tire storage.
CONSIDERATION OF ALTERNATIVES

The Board must determine whether other alternatives would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The Board invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.

CONTACT PERSON

Inquiries concerning the substance of the proposed action may be directed to:

Tom Micka, Special Waste Division

California Integrated Waste Management Board

P.O. Box 4025

Sacramento, California 95812-4025

 (916) 341-6425 phone,  (916) 341-6663 facsimile

e-mail: tmicka@ciwmb.ca.gov
Back-up contact person to whom inquiries concerning the proposed administrative action may be directed:


Donald Dier Jr., Special Waste Division


California Integrated Waste Management Board


P.O. Box 4025


Sacramento, CA  95812-4025


(916) 341-6290 phone,  (916) 319-7597 facsimile


e-mail:  ddier@ciwmb.ca.gov 

AVAILABILITY OF STATEMENT OF REASONS AND 

TEXT OF PROPOSED REGULATIONS 

The Board will have the entire rulemaking file, and all information that provides the basis for the proposed regulations, available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  Copies may be obtained by contacting Tom Micka at the address or phone number listed above. For more timely access to the proposed text of the regulations, and in the interest of waste prevention, interested parties are encouraged to access the Board’s Internet homepage at http://www.ciwmb.ca.gov 

Additionally, the Final Statement of Reasons will be available at the above listed Internet address or you may call the contact persons named above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
The Board may adopt the proposed regulations substantially as described in this notice. If the Board makes modifications, which are sufficiently related to the originally proposed text, it will make the modified text -- with changes clearly indicated -- available to the public for at least 15 days before the Board adopts the regulations as revised.  Requests for the modified test should be made to the contact person named.  The Board will mail any modified text to all persons who testify at the public hearing; all persons who submit written comments at the public hearing; all persons whose comments are received during the comment period; and all persons who request notification of the availability of such changes.  The Board will accept written comments on the modified regulations for 15 days after the date on which they are made available.
California Environmental Protection Agency

Printed on Recycled Paper

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. For a list of simple ways you can reduce demand and cut your energy costs, see our Web site at http://www.ciwmb.ca.gov/.
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