INITIAL FINAL STATEMENT OF REASONS

March 13, October, 2006


Title 14:
Natural Resources


Division 7:
California Integrated Waste Management Board


Chapter 8.2:
Electronic Waste Recovery and Recycling

This rulemaking file incorporates by reference the documents contained in the California Integrated Waste Management Board’s (“CIWMB”) previous filings of emergency regulations (OAL file numbers 05-1128-02 E, 04-1201-02 E, and 04-0430-01 E).  The “Payee Data Record” STD 204 form (Rev. 6-2003) - Department of Finance, State of California is also incorporated by reference in this rulemaking file.
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 18660.5 Definitions

Subsection (a)(12)

The electronic waste recycling program is funded by the advanced recovery fee charged to California consumers purchasing covered electronic devices.  The money derived from the advanced recovery fee cannot cover the cost of recycling CEWs from non-California sources.  Subsection (a)(12) defines the term “California Source.”   California sources must be consumers persons, as defined in 42463(d o) of the Public Resources Code, located in California who generate CEWs after their own use.  This is necessary to define the scope of the electronic waste payment system and to maintain the solvency of the electronic waste recycling program.
Subsection (a)(25) 
This subsection specifies that “Load” means a single transfer (a pick up or delivery) of CEWs, such as from a consumer California source to a collector or from a collector to a recycler.  This is necessary because CEWs derived from load checking activities may be eligible in the payment system as source-anonymous CEWs.
18660.6 Applicability and Limitations
18660.6(d)(2) 

Subsection (d)(2) specifies that if the recovery payment from a recycler fully covers the net cost of CEW recovery, an approved collector shall provide CEW recovery at no charge to California consumers sources or the CIWMB may revoke approval and direct recyclers to deny recovery payments to the collector.  This is necessary to ensure that California sources have a safe, cost-free and convenient method for disposing of CEWs.
Subsection (e)(1)

Subsection (e)(1) specifies that an approved recycler shall make recovery payments at or above the minimum rate specified in Section 18660.33 of this Chapter to approved collectors for all CEWs transferred to the recycler along with applicable source documentation.  This is necessary to maintain the integrity of the electronic waste payment system.
Article 2.1 Electronic Waste Payment System - Applications for Approval

18660.12 Additional Requirements for Collectors

Subsection (a)(3)(A) requires the collector to make certification statements.  These include the statement; “I shall provide free CEW collection to California consumers sources if the payments I receive from recyclers fully covers the net cost of collection,  This is necessary to maintain the integrity of the electronic waste recycling program.
18660.13 Additional Application Requirements for Recyclers

Subsection  (a)(5)

Subsection (a)(5) requires recyclers to include a completed “Payee Data Record” STD. 204 form (Rev. 6-2003 or as revised) – Department of Finance, State of California with an original signature of the primary applicant.  This is necessary for accounting purposes.  This is necessary for approved recyclers to receive payment from the State of California in lieu of IRS W-9.   This commonly used form has been provided by the CIWMB upon request and can be downloaded directly from the CIWMB web site at http://www.ciwmb.ca.gov/Electronics/Act2003/Recovery/Application/#Other.
Subsection (a)(6)

Subsection (a)(6) requires recyclers to include certification statements.  These include the requirement to agree to pay approved collectors for all CEWs transferred at the specified rate within 60 90 days.  This is necessary to encourage recyclers to operate in accordance with applicable state laws and regulations.
Article 2.2 Electronic Waste Payment System - Business Requirements

18660.20 Requirements for an Approved Collector
Subsection (j)(1)(A)

Subsection (j)(1)(A) requires an approved collector to maintain records that include a brief written description of collection activities or events, the type of consumers California sources targeted for collection, the dates and locations the activities occurred, the number of CEWs collected, and an estimate of the weight of CEWs collected.  This is necessary to assure that claimed CEWs are eligible for payment.
Subsection (j)(1)(B)

Unlike local governments, which must provide waste disposal services to residents, approved collectors who are not local governments choose to collect CEWs for financial reward.  The CIWMB does not believe local governments pose the same risks to the electronic waste recycling program that participants seeking financial gain may pose.  Requiring the approved collectors to provide the name and address of each consumer California source and the number of CEWs transferred, reduces the likelihood of ineligible CEWs being included in payment claims.   Subsection (j)(1)(B) requires approved collectors who are not California local governments, nor entities acting as the designated approved collector for a California local government, to maintain a list of all consumers California sources who discarded the CEWs transferred to the approved collector, including the name and address of the consumer California source and the number of CEWs transferred.  This is necessary to ensure that claimed CEWs are eligible for payment without unduly burdening local governments..
18660.22 General Requirements for Recycling Payment Claims 

Subsection (d)(1)

For accounting and administrative purposes, the CIWMB requires specific payment claim information.  18660.22(d)(1)(C) requires the inclusion of the total amount of recovery payments due, either made or still owed, to approved collectors signed and dated receipts documenting all CEW transfers from approved collectors.  Subsection (d)(1) is necessary to detail the information recyclers must include in a payment claim for all CEWs received from collectors during the claim activity period that are cancelled and included in the current claim.

18660.33 Standard Statewide Recovery Payment Rate 

Subsection (a)

It is critical for the maintenance of an effective electronic waste recycling program that approved collectors receive equitable recovery payments for properly documented eligible CEWs.  Approved collectors have no control over the disposition of the CEWs after transferring them to an approved recycler.  In order to avoid placing approved collectors in an untenable economic position, they must receive recovery payments for transfers of CEWs, regardless of the eventual disposition of the CEWs.  Subsection (a) is necessary to ensure that approved recyclers make appropriate recovery payments of at least the Standard Statewide Recovery Payment Rate to approved collectors.
Article 2.5 Electronic Waste Payment System – Manufacturer Payments

18660.35 Manufacturer Registration
Subsection (f)

Subsection (f) requires the manufacturer to complete and submit a “Payee Data Record” STD. 204 Form (Rev. 6-2003 or as revised) – Department of Finance, State of California with an original signature of the primary applicant.  This is necessary for accounting and administrative purposes.  This is necessary for registered manufacturers to receive payment from the State of California in lieu of  IRS W-9.   This commonly used form has been provided by the CIWMB upon request and can be downloaded directly from the CIWMB web site at http://www.ciwmb.ca.gov/Electronics/Act2003/Recovery/Application/#Other.

UPDATED INFORMATIVE DIGEST

The Integrated Waste Management Act [AB 939 (Sher), Stats. 1989, c. 1095] and Public Resources Code (“PRC”) Section 40000 et seq., provide for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  
The original Electronic Waste Recycling Act (“the Act”) of 2003, enacted by SB 20, Chapter 526, Statutes of 2003, obligated the CIWMB to establish and disburse payments to collectors and recyclers to help cover their costs of electronic waste recovery and recycling. The emergency regulations adopted originally to implement SB 20 established a registration system for collectors and recyclers, payment system for the same entities, reporting requirements for manufacturers of covered electronic devices and the protection from disclosure of confidential and proprietary information submitted to the CIWMB by retailers, collectors, recyclers and manufacturers.
SB 50, Chapter 863, Statutes of 2004, enacted several changes to the Act, which required the CIWMB to repeal the original regulations and adopt new emergency regulations that change the manufacturer notification requirements, definitions, recycling payment activities and the start date for both fee collection and recycling payment activities.  Under the Act, the CIWMB is authorized to develop emergency regulations to implement the electronic waste recycling program (Public Resources Code Section 42475.2(a) and (b)).  PRC Section 42475 requires the CIWMB to administer and enforce the Act in consultation with the Department of Toxic Substances Control.  PRC Section 42475.2 allows the CIWMB to adopt regulations to implement The Act with emergency regulations.  Provisions in the California Code of Regulations, Title 14, Division 7, Chapter 8.2, Articles 1.0-5.0, Sections 18660.5 through 18660.43, set forth operating standards for the recycling of electronic waste. 

The emergency regulations established in 2004 provide the process for the disbursement of payments to authorized e-waste recyclers who pass on payments to authorized e-waste collectors.  They also provide the methods manufacturers may employ to get payments for take-back programs, and conditions for approved collectors to provide a cost-free collection opportunity.

The emergency regulations did not address covered electronic waste (“CEWs”) that result from illegal disposal or load checking.  Under the 2004 version of the existing emergency regulations, CEWs (from California sources) that resulted from illegal disposal clean-up activities or from load check activities (“source-anonymous CEWs”) were not eligible for recycling and recovery payments.  This situation had the potential to result in large amounts of source-anonymous CEWs being stockpiled.  The emergency regulations were again modified and approved in December 2005.  Besides addressing the issue of source-anonymous CEWs, the existing emergency regulations also sought to address other issues including approved collectors acting on behalf of local jurisdictions.  

The proposed final regulations, which are to replace the existing emergency regulations set to expire in 2006, will add and revise definitions, expand the source-anonymous category, increase collector and recycler accountability and provide for payment rate adjustments through Board action. 

During the rulemaking process, the CIWMB revised the definition of “California source” (18660.5(a)(12)) to make it clear that eligible CEWs do not have to be generated from “consumers.” Instead, the definition was changed in response to public comment to the effect that the original definition was too restrictive in terms of the material that would be eligible under the electronic waste payment system. The changed definition now refers to “persons.”  
In addition, in response to public comments, parts of subsections 18660.6(e)(1), 18660.13(a)(6)(A)1, 18660.22(d)(1)(C), and 18660.33(a) were deleted to either add clarity or remove unnecessary requirements.

Non-substantial changes were made to subsections 18660.5(a)(25), 18660.5(a)(45), 18660.10(d)(9), 18660.6(d)(2), 18660.12(a)(3)(A)(2),  18660.20(c)(1), 18660.20(j)(1)(A), 18660.20(j)(1)(B), and 18660.20(j)(1)(C) by replacing the word “consumer” with the term “California source.”  This was done for purposes of clarity so that the language in these sections matches the "California source" term that was revised during the public comment period to refer to “persons” instead of “consumers.” When the Board made the change to the “California source” definition in response to comments, it was not immediately clear that the references to “consumers” in the remainder of the regulations would need to be changed in order to make the rest of the regulatory provisions consistent with the change in the definition. These clarifications are non-substantial because all of the requirements and responsibilities of the regulated community contained in the original text remain intact while a single term has been changed from an undefined and potentially conflicting term to one that has been clearly defined. This simply gives the regulated community a crystal-clear idea as to whom its requirements and responsibilities apply to. The main issue regarding the expansion in the “California source” definition from “consumers” to “persons” was addressed during the public comment period.   
Other non-substantial changes were made to subsections 18660.13(a)(5) and 18660.35(f) by replacing the terms “(Rev. 6-2003)” and “(or as revised)” with the combined terms “(Rev. 6-2003 or as revised).”  Both subsections incorporate by reference the “Payee Data Record” STD. 204 Form (Rev. 6-2003) – Department of Finance, State of California.
There have been no other changes in the laws related to the proposed action or to the effect of the proposed regulations from the laws and effects described in the original Notice of Proposed Regulatory Action.
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