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SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 17211.1.
Definitions.

Subsection (a)

The purpose for replacing the term “This document” with the more specific term “The stipulated agreement” is to clearly indicate that the stipulated agreement is the document that is subject to the appeal process.  The change is necessary for clarity.
Subsection (b)

The purpose for the additions to the definition is to clearly indicate what constitutes a “temporary emergency.” The changes are necessary to clarify that a stipulated agreement cannot be used because of insufficient planning and shall be used only in order to protect public health, safety, or the environment.

Since late 2001 when the Temporary Waiver of Terms regulations first became operative, Enforcement Agencies (EAs) have issued a number of stipulated agreements (i.e. written, enforceable agreements between an EA and an operator containing specific permit changes and compliance timeframes) in a wide range of circumstances.  Many of these stipulated agreements were entirely appropriate.  An example includes authorizing a facility to temporarily exceed a disposal facility height limitation because of delays in construction of a new disposal cell caused by unusually excessive rainfall.  There have also been some stipulated agreements that California Integrated Waste Management Board (CIWMB) staff feels EAs issued without sufficient justification for a “temporary emergency” and which instead addressed changing market conditions, operator convenience, or operator cost savings.  Examples include authorizing an increase in daily tonnage and vehicles at a facility because of new contractual agreements or because of growth in a waste shed, both of which are foreseeable and linked to market changes.  

The Final Statement of Reasons (FSOR) supporting the existing regulations explains that “the regulations use the word ‘temporary’ to distinguish emergencies for which a stipulated agreement is available from long-term problems which are properly addressed by revising the facility’s solid waste facility permit, and use the word ‘unforeseeable’ to distinguish circumstances that could and, perhaps, should have been foreseen and planned for” (FSOR, February 2003, p.4.).  The FSOR then gives examples of circumstances that an EA might find to be temporary emergencies:  excessive amounts of solid waste generated by a fire or building collapse or caused by the unexpected temporary closure of a facility that handled some of a community’s waste.  The regulations contemplate that an EA will waive permit terms and conditions only when extraordinary circumstances occur – those times when an unforeseeable event happens that is not a permanent condition that creates a need to change the way a solid waste facility operates.

Population growth and changing market conditions are not temporary emergencies for which stipulated agreements may be issued.  CIWMB staff is aware that in some situations the existing solid waste handling, processing, and disposal infrastructure in an area may not be able to handle increased generation of solid waste associated with population growth and development.  This is an important long-term planning issue that city and county planners and decision-makers, as well as the solid waste management industry and the CIWMB, must grapple with.  However, market changes in available capacity that potentially impact permitted capacity at other facilities do not constitute temporary emergencies that allow EAs to issue stipulated agreements.  Section 17211.1(b) of the regulations explicitly states that a temporary emergency cannot result from competitive market changes.

Furthermore, a temporary emergency does not exist where an operator has, or could have had, prior knowledge of a situation.  As noted above, Section 17211.1(b) also explicitly states that a temporary emergency is an unforeseeable circumstance.   A failure to plan for future solid waste handling or disposal needs does not constitute an unforeseeable circumstance.  An operator’s or hauler’s desire to save money also does not constitute a basis for the issuance of a stipulated agreement.

Other tools are available to the EA in certain circumstances, including the following:

· If a disaster or health emergency were declared, the Emergency Waiver of Standards regulations (CCR, Title 14, Division 7, Chapter 3, Article 3) would be available to EAs and operators of facilities that need to make changes to operations to deal with the situation.

· An EA could issue an enforcement order to a facility that is not in compliance with its permit.  The Notice and Order could either include a schedule for the facility to come into compliance or could require immediate compliance with the permit requirements.  If the operator failed to comply with the Order's compliance schedule, the EA could impose the appropriate penalties to gain compliance or take other enforcement action.

Some longer-term approaches could also reduce the potential for noncompliance with permit requirements when competitive market changes occur.  An operator can plan for future flexibility by seeking a permit that allows enough room for growth and for temporary fluctuations in amounts of waste received.  EAs can foster such flexibility with permit conditions that allow facilities to deal with unexpected short term changes. Each of these approaches would require some level of California Environmental Quality Act review that supports predicted growth or added flexibilities, to assure that there would continue to be adequate protection of public health and safety and the environment.

Another longer-term approach available to EAs is the permit review process, which is required every five years.  The EA can use the mandated five-year permit review to gain information about the facility and factors that may affect it in the future, such as waste generation data, waste characterization, and waste shed information.  By bringing to the operator's attention how these factors may affect the existing permit, the EA can create an opportunity for the operator to request adjustment to the permit to prevent future conflicts. On the other hand, if the permit were not adjusted accordingly after the EA provided this information to the operator, then any future argument by the operator that a temporary emergency based on those facts existed would be greatly diminished.

During informal development of these revised regulations, public commenters suggested that certain circumstances, such as the sudden closure of a neighboring facility, be specifically identified as constituting a temporary emergency.  The CIWMB does not believe it is appropriate to attempt to list, in regulation, circumstances that would always constitute a temporary emergency. Each request for a stipulated agreement will have its own set of unique circumstances that must be evaluated against the definition.  It is possible that an EA would determine the sudden closure of one facility to be a temporary emergency but not the sudden closure of another facility (Example: because of the availability of other nearby facility or facilities to accept the waste within existing permit terms and conditions).
During the formal development of these revised regulations, public commenters suggested that “a collection or disposal labor strike” be removed from the list of circumstances that are not considered temporary emergencies.  The commenters argued that collection or disposal labor strikes should qualify as a temporary emergency because the lack of solid waste collection and processing services during a labor controversy can create significant public health concerns.  The accumulated waste attracts vectors (e.g., rodents, insects) that may carry infectious diseases to areas of human habitat such as residential neighborhoods, businesses, beaches, parks, etc.  Further, the waste can accumulate and cause harm to sensitive habitats, water bodies, etc.  The CIWMB agreed that the accumulation of waste resulting from a collection or disposal labor strike can create significant public health concerns. However, because a temporary emergency must be an unforeseeable circumstance, and a strike is not unforeseeable to the parties subject to the strike, the CIWMB could not simply allow all collection or disposal labor strikes to qualify as a temporary emergency.  Rather, the CIWMB added language to this section to clarify that the restriction from qualifying as a temporary emergency applies only to the facility or facilities subject to the labor strike. That is, a facility or facilities not subject to the strike could request, and an EA could issue, a stipulated agreement temporarily waiving permit terms and conditions. The CIWMB replaced the phrase “a collection or disposal labor strike” with the term “labor controversy” to more clearly state that the definition applies to a broad array of labor disputes, not just the action of employees against employers.  An EA may issue a temporary waiver once a labor controversy ends to any facility, if necessary to protect public health and safety or the environment.  This issuance must be made in accordance with the requirements of Section 17211.4, which requires an LEA to make several determinations prior to issuing a temporary waiver.
Section 17211.4.
Issuing a Stipulated Agreement.

Subsection (a)

The purpose for the additions is to ensure that the EA determines, prior to issuing a stipulated agreement, that the circumstances for which a solid waste facility operator is applying for waiver constitute a temporary emergency [i.e., meet the definition of temporary emergency found in Section 17211.1(b)] and that it is necessary for the EA to waive permit terms or conditions in order to protect public health, safety, or the environment.  The changes are necessary because there have been some stipulated agreements that CIWMB staff feels EAs issued without sufficient justification for a “temporary emergency” and which instead addressed changing market conditions, operator convenience, or cost savings.  
Subsection (d)

The purpose for the addition of this subsection is to prevent retroactive enforcement against an operator operating in good faith under a stipulated agreement issued by an EA that is subsequently set aside or limited by action of the CIWMB’s Executive Director pursuant to Section 17211.9.  The subsection is necessary to prevent an injustice to the operator who acts in reliance on the stipulated agreement issued by an EA.
Section 17211.7.
Reporting Requirements for an Enforcement Agency.

Subsection (b)

The purpose of the additions is to require the EA to submit written documentation to the CIWMB supporting the EA’s determinations made pursuant to Section 17211.4(a), which the EA must make prior to issuing a stipulated agreement.  The changes are necessary to provide the CIWMB with a means to verify that the EA has made the required determinations.  The written documentation may also provide the basis for CIWMB action pursuant to Section 17211.9 – Board Review of Stipulated Agreements.
Section 17211.9.
Board Review of Stipulated Agreements.

Subsection (a)

The purpose of the proposed regulatory text changes is to clearly indicate the conditions under which the CIWMB’s Executive Director may exercise his or her powers to condition, limit, suspend, or terminate the use of a stipulated agreement.

Under current regulations, the CIWMB’s Executive Director reviews all stipulated agreements issued by EAs and may condition, limit, suspend, or terminate the use of a stipulated agreement only if he or she determines that the use of the agreement would cause harm to public health and safety, or the environment.  Some have argued that the Executive Director must find actual harm to the public health, safety or the environment before he or she can act to condition, limit, suspend, or terminate the use of a stipulated agreement. To the extent that the existing regulation requires such an actual determination that adverse consequences will result from the implementation of a stipulated agreement, this is an unreasonably high standard to meet, and does not allow the Executive Director to exercise his/her discretion when he/she has reason to believe that a stipulated agreement may adversely affect the public health, safety or environment.  It is not common for government regulations to set such a high standard prior to a government agency being allowed exercise its powers and authorities.  In addition, current regulations do not specify whether the Executive Director can condition, limit, suspend, or terminate the use of the stipulated agreement when he or she determines that the situation does not qualify as a temporary emergency.

The proposed amendments to this regulation are necessary to provide the Executive Director the authority to exercise his/her discretion to condition, limit, suspend, or terminate a stipulated agreement when the implementation of a stipulated agreement may adversely affect the public health, safety or the environment or the agreement is not consistent with the requirements of Section 17211.4.  The Executive Director’s review of stipulated agreements provides an important “check and balance” function, ensuring that stipulated agreements issued by EAs are appropriate, in light of local circumstances, and are consistent with state law and CIWMB regulations. Further, the Executive Director possesses a statewide and/or regional perspective on the impacts of the use of a stipulated agreement of which an individual EA may not be aware.

Subsection (b)

The purpose of these changes is to require the Executive Director to report to the CIWMB on any action taken by the Executive Director pursuant to this section. The changes are necessary to provide full public disclosure of the Executive Director’s actions.
Subsection (c)

The authority for the CIWMB Executive Director to delegate his or her duties to another CIWMB employee is moved from two locations in subsections (a) and one location in subsection (b) to this new subsection (c).  The change is necessary for clarity.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

The CIWMB considered the alternative of making no amendment to the regulation and continuing to implement existing practice, but determined that the proposed amendments are necessary to clarify the requirements and determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS

CIWMB did not rely on any technical, theoretical or empirical studies, reports or documents in developing the proposed regulations.  CIWMB relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, analysis by CIWMB staff, and written and oral comments and public workshop input from other regulatory agencies, including CIWMB-certified Enforcement Agencies, from the regulated community, and from the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.
DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations because there are no comparable federal requirements.
MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

CIWMB staff determined that the adoption, amendment, or repeal of these regulations do not impose a mandate on school districts.  CIWMB staff further determined that the adoption, amendment, or repeal could impose a mandate on local agencies that would result in a cost not exceeding an average of $20,600 per year.  The mandate is not reimbursable pursuant to Part 7 (commencing with Section 17500) of Division 4 or the Government Code because the local agencies are authorized by Public Resources Code sections 40057, 40059, 43213, or 44006(c) to recover costs through the imposition of fees.
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