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Commenters are identified as follows:

45-day Comment Period (1/26/07 – 3/12/07)

· By Letter (A, B, C, etc.) for each commenter

· By Number (1, 2, 3, etc.) for each successive comment
Example:  Comment B2 is the second comment submitted by commenter B.

Public Hearing (4/9/07)

· By “PH”

· By Number (1, 2, 3, etc.) for each successive comment

Example: PH1 is first comment received during the public hearing; PH2 is second comment, etc.

15-day Comment Period (6/14/07 – 6/29/07)

· By Double Letter (AA, BB, etc.) for each commenter

· By Number (1, 2, 3, etc.) for each successive comment

Example:  Comment BB2 is the second comment submitted by commenter BB.

Section 17211.1

Comment: A1, B1, C1, D1, PH1, PH4
Commenters request the deletion of the language “a collection or disposal labor strike” from the list of conditions that are not temporary emergencies.  Collection or disposal labor strikes should qualify as a temporary emergency because the lack of solid waste collection and processing services during a labor controversy can create significant public health concerns.  The accumulated waste attracts vectors (e.g., rodents, insects) that may carry infectious diseases to areas of human habitation such as residential neighborhoods, businesses, beaches, parks, etc.  Further, the waste can accumulate and cause harm to sensitive habitats, water bodies, etc.  
Response:
The CIWMB agrees that the accumulation of waste resulting from a collection or disposal labor strike can create significant public health concerns. However, because a temporary emergency must be an unforeseeable circumstance, and a strike is not unforeseeable to the parties subject to the strike, the CIWMB could not simply allow all collection or disposal labor strikes to qualify as a temporary emergency.  Rather, the CIWMB added language to this section to clarify that the restriction from qualifying as a temporary emergency applies only to the facility or facilities subject to the labor strike. That is, a facility or facilities not subject to the strike could request, and an enforcement agency (EA) could issue, a stipulated agreement temporarily waiving permit terms and conditions.
Comment: A2, D5, PH2
Commenters request the deletion of the language “or failure, on the part of the operator, EA or a local governing agency, to plan for reasonably foreseeable future events.”

Response:

A temporary emergency does not exist where an operator has, or could have had, prior knowledge of a situation.  Section 17211.1(b) explicitly states that a temporary emergency is an unforeseeable circumstance.   A failure to plan for future solid waste handling or disposal needs does not constitute an unforeseeable circumstance.
Comment: C3, PH6
Commenters recommend that a temporary emergency include the “unexpected closure of a solid waste facility within the service region.” 

Response:

The CIWMB does not believe it is appropriate to list, in regulation, circumstances that would always constitute a temporary emergency. Each request for a stipulated agreement will have its own set of unique circumstances that must be evaluated against the definition.  It is possible that an EA would determine the unexpected closure of one facility to be a temporary emergency but not the unexpected closure of another facility (Example: because of the availability of another nearby facility or facilities to accept the waste within existing permit terms and conditions).
Comment: AA1, BB1
Commenters request that it be made clear in the regulation text or Statement of Reasons that once a labor strike is concluded that the EA, for the purpose of protection of public health and safety, can issue temporary waivers.


Response:

CIWMB staff clarified in the Final Statement of Reasons that: an EA may issue a temporary waiver to any facility, once a labor controversy ends, if necessary to protect public health and safety or the environment.  This issuance must be made in accordance with the requirements of Section 17211.4, which requires an LEA to make several determinations prior to issuing a temporary waiver.
Section 17211.4

Comment: B3

Commenter suggests CIWMB provide language that would exclude an operator from receiving violations and enforcement actions if the operator were acting in good faith under a stipulated agreement issued by an EA that was subsequently set aside or limited by the CIWMB’s Executive Director.
Response:

CIWMB added subsection (d) to this section in response to this comment.
Section 17211.9

Comment: A3, B2, C2, PH3, PH5
Commenters request deletion of all the proposed changes to this section.  Existing language requires that the Executive Director first determine that the use of a stipulated agreement to temporarily waive permit terms and conditions would cause harm to public health.  This is a more appropriate criterion than the proposed language.
Response:
Existing regulations may be interpreted as requiring the Executive Director to determine actual causation of harm prior to taking action on the use of a temporary waiver, which is an unreasonable and unnecessary standard. The Board proposed text changes such that the Executive Director may take action if he/she determines the implementation of a temporary waiver “may adversely affect public health and safety, or the environment.” Additional modifications would allow the Executive Director to take action if he/she determines the issued waiver “is not consistent with Section 17211.4.”

The Executive Director’s review provides an important “check and balance” function, ensuring that temporary waivers are issued appropriately and comply with Board requirements. The Executive Director has a statewide perspective so he/she can assure that the use of temporary waivers is consistent across the state. 

The proposed text of Section 17211.9(a) requires the Executive Director to consult with the LEA prior to taking any action on the use of a temporary waiver.  This communication will assure that the Executive Director learns of, and can take account of, any public health concerns that the LEA is attempting to address by issuing the temporary waiver.  

Comment: D2
Commenter suggests the development of a process for an LEA to appeal the decision of the CIWMB’s Executive Director to condition, limit, suspend, or terminate an operator’s use of a stipulated agreement.

Response:

The purpose of these regulations (CCR, Title 14, Division 7, Chapter 3, Article 3.5 - Temporary Waiver of Terms) is to provide a means for an EA to authorize a temporary waiver from specific terms and conditions of a solid waste facilities permit for a limited period during a temporary emergency.  As the temporary emergency establishes an immediate need for action, there is not sufficient time within the course of a temporary emergency to provide for an appeals process.  Also, there is not sufficient need for a formal appeals process to challenge a decision of the Executive Director because any party can request that the full Board review any action by its staff. 
Comment: D3

The proposed text allows the CIWMB’s Executive Director to delegate his or her duties under this section to any employee of the CIWMB.  Commenter requests review of the circumstances and ultimate decision to condition, limit, suspend, or terminate an operator’s use of a stipulated agreement be restricted to the Executive Director or Deputy Director. 
Response:

The comment is rejected.  The Executive Director must have the flexibility to manage the agency as he/she determines is appropriate.  Moreover, the Executive Director is ultimately responsible for any decision made by his/her delegate.  The delegation language of this section is consistent with the delegation authority provided by Public Resources Code Section 40430.
Comment: D4
Commenter requests guidance to EAs regarding preparation of a stipulated agreement or other document to address conditions beyond the control of the operator.
Response:
Comment does not suggest a change to regulation text.  CIWMB staff will respond in a manner separate from this rulemaking.

Comment: AA2, BB2
Commenter proposes language stating that the Executive Director must determine that the waiver may adversely affect public health and safety or the environment and that implementation of the agreement is not consistent with Section 17211.4.

Response:
Requiring the Executive Director to determine that the waiver may adversely affect public health and safety, or the environment and that the implementation of the waiver is not consistent with Section 17211.4 would reestablish an unreasonable and unnecessary standard.

This suggested revision would tend to defeat one of the purposes of the amendments proposed in these regulations, which is to assure that the Executive Director can act on a stipulated agreement without having to determine that the agreement will cause harm to the public health and safety or the environment.  The amended regulation, as proposed, provides that the Executive Director may act to condition, limit, suspend or terminate a waiver if he or she finds the waiver is not consistent with Section 17211.4 or may adversely affect the public health and safety or the environment.  Under the commenter’s proposal, the Executive Director would have to find the waiver might adversely affect the public health and safety or the environment and would be inconsistent with amended Section 17211.4.  Subdivisions (a)(4) and (a)(5) of Section 17211.4 require the EA to determine that the waiver is necessary to protect the public health and safety or the environment and that operation under the waiver will not pose a threat to the public health and safety or the environment.  If the Executive Director must find that either subdivision (a)(4) or (a)(5) is not true, then he or she must make a finding of actual harm to the public health and safety or the environment.  As noted above, this standard is unreasonable and unduly interferes with the Executive Director’s function of overseeing all temporary waivers and assuring that EAs across the state treat temporary emergencies in a similar manner.
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