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FINAL STATEMENT OF REASONS
LONG-TERM POSTCLOSURE MAINTENANCE, CORRECTIVE ACTION

AND FINANCIAL ASSURANCES
February 2010
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Title 27:
Environmental Protection

Division 2:
Solid Waste

Subdivision 1:
Consolidated Regulations for Treatment, Storage, Processing or Disposal of Solid Waste

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal Sites

Subchapter 5:
Closure and Post-Closure Maintenance

Article 2:
Closure and Post-Closure Maintenance Standards for Disposal Sites and Landfills

§21200. 
CalRecycle
 - Change of Ownership During Closure or Postclosure Maintenance.
The current section contains notification requirements pertaining to changes in ownership during closure or postclosure maintenance.  The purpose and necessity for the amendments to this section is clarity and consistency with §§21630 and 21670 which contain more detailed requirements pertaining to changes in ownership/operation of a disposal site prior to closure.  These amendments provide CalRecycle with similar protections regarding changes in ownership/operation during closure and postclosure maintenance.  
¶(a)
Existing regulations require the previous owner to notify the Enforcement Agency (EA) of the change in ownership within 30 days after the change.  This is being changed to require a current owner/operator planning to sell, transfer or convey the ownership or operation of the disposal site to notify EA and CalRecycle 45 days prior to the anticipated transfer.  
The purpose and necessity of the amendment is to require prior notification, to ensure that the new owner/operator has ample opportunity to fully comply with the reporting requirements and financial demonstrations associated with ownership of the disposal site.  This is consistent with §21630(a), which applies similar standards to disposal sites prior to closure. 
¶¶(b)(1) and (2)
Existing regulations specify that prior to transfer of title, the previous owner must provide notification to the proposed owner of the applicable standards, conditions and agreements. The changes to ¶(b) require that, prior to transfer of title, the new owner/operator must provide financial assurance demonstrations in compliance with Articles 2 and 4 of Subchapter 2, Chapter 6 of this Title and an affidavit that the new owner or operator has read the governing Solid Waste Facilities Permit (SWFP) (if applicable), closure plan, and postclosure maintenance plan and will comply with the terms and conditions contained within each.

The purpose of the amendments is to provide EA and CalRecycle with better proof that the new owner/operator is aware of and committed to complying with the permit and plan conditions and to make sure that the new owner/operator provides financial assurances prior to completion of the transfer.  These amendments are consistent with the §21630 requirements applicable to disposal sites prior to closure.  These amendments are necessary because disposal sites require specialized maintenance in order to protect public health, safety and the environment, and new owners/operators need to be fully aware of these environmental obligations before assuming ownership/operation. Further, since financial assurances are critical to helping ensure the financial viability of disposal sites, requiring proof of financial assurances prior to transfer of ownership/ operational control is necessary to ensure that the new owner/operator is fully aware of the financial obligations inherent in the operation and maintenance of these sites.  
¶(c)
This amendment further identifies that EA receive and review the documents from the new owner to determine if the new owner has provided the required documents and will be able to comply with the terms and conditions contained within each of the governing documents.  
The purpose of this addition is to allow EA the opportunity to determine full compliance of the new owner prior to the transfer of the disposal site.  This is necessary to ensure that the new owner/operator is capable (financially and otherwise) of handling the required maintenance for the disposal site, which is environmentally sensitive.  This addition is consistent with the §21670 requirements applicable to disposal sites prior to closure.
¶(c)(1)
This amendment includes a timeline for EA to notify CalRecycle and the prior and new owner and operator after determining that the new owner/operator has complied with all transfer requirements.  Additionally, within 15 days of such notice, EA is required to send the owner and operator a copy of the updated SWFP.  
The purpose and necessity for this amendment is to ensure that the change in ownership/operation of the disposal site proceeds in a timely manner when the new owner/operator has complied with all the governing documents and financial assurance demonstrations.  This amendment is consistent with §21670 requirements applicable to disposal sites prior to closure.  
¶(c)(2)
The amendment includes a timeline for EA to determine lack of compliance and the requirement for written notification to CalRecycle and the prior and new owner and operator of this determination.  The notice is also required to identify the basis for the determination of inadequacy.  
The purpose and necessity of this amendment is to ensure that the prospective new owner/operator is notified in a timely manner of their failure to meet the standards and the reasons for this failure.  This amendment is consistent with §21670 requirements applicable to disposal sites prior to closure.  

Note

The citation of §66796.22(d) of the Government Code is no longer correct, as this code section has been deleted.  
Chapter 4.
Documentation and Reporting for Regulatory Tiers, Permits, WDRs, and Plans
Subchapter 3.
Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits

Article 2.
CalRecycle - Applicant Requirements

§21570.
CalRecycle - Filing Requirements.
¶(f)(7)
This amendment identifies that the permit application must include a copy of the detailed written estimate(s) to cover the cost of known or reasonably foreseeable corrective action activities. 
§22220 establishes the obligation of the disposal site owner/operator to provide financial assurances to CalRecycle covering non-water release related corrective actions as well as the currently required water release corrective actions.  Per §22221(b), the owner/operator must use the amount of the greater of the currently required State Water Resources Control Board (SWRCB) corrective action cost estimate or the newly required non-water release cost estimate to determine the level of  required financial assurance..  §§22100 et seq. provides the methodology for preparing the water release and non-water release corrective action cost estimates.  Since CalRecycle is now establishing its own separate corrective action financial assurance requirement, this ¶ is being added to ensure that the owner/operator has prepared both the water release and non-water release corrective action estimates, as required,  at the time of permit application; a copy of each required estimate must be submitted with the permit application.  This is consistent with the current requirement for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) per §21570(f)(6).  This will also improve owner/operator compliance with the corrective action cost estimate and corresponding financial assurance requirements.
This subsection has also been amended to specify that the cost estimates to be submitted are the   estimates most recently approved by CalRecycle, RWQCB, and EA, as appropriate, or the estimates most recently submitted by the owner/operator, whichever is greater.  The owner/operator is thereby not allowed to submit an unapproved estimate to reduce the required financial assurance amount, since an unapproved estimate may not always be reliable.
¶(f)(8)
The existing regulation identifies generally that the permit application must include financial assurance demonstrations.  Except for the reference to Chapter 6, Division 2, the regulated community could find the direction unclear. 

The purpose and necessity of the amendment is to clarify that the permit application must include financial assurance demonstrations covering closure, postclosure maintenance, and corrective action.  Additionally, the subsection number sequence is amended to accommodate the inclusion of the new ¶(f)(7).

¶¶(f)(9), (10), (11), and (12)
The subsection number sequence is amended to accommodate the inclusion of the new ¶(f)(7).

§21640.

CalRecycle - Review of Permits.
¶(5)
The amendment identifies that disposal sites must provide a copy of both the water release and non-water release corrective action estimates, as required by §22101(a) and (b), with the SWFP application for permit review.  These estimates must be the estimates most recently approved by CalRecycle, RWQCB, and EA, as appropriate, or the estimates most recently submitted by the owner/operator, whichever is greater.  The owner/operator is thereby not allowed to submit an unapproved estimate to reduce the required financial assurance amount since an unapproved estimate may not always be reliable.
The purpose of the amendment is to clarify that the copies of the estimates must be included with SWFP application to ensure CalRecycle receives the corrective action estimates of all regulated disposal sites within the next full five-year permit review cycle.  This is necessary to ensure that the corrective action financial assurance demonstration is based on current cost information.  This is consistent with the current requirement in ¶(b)(4) for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) in connection with the five year permit review.
Article 3.1.

CalRecycle – CalRecycle Requirements.

§21685.
CalRecycle- Proposed Solid Waste Facilities Permit; CalRecycle Processing Requirements.

¶(b)(6)
The amendment identifies that CalRecycle shall not concur in issuance of a new or revised SWFP, and the Executive Director of CalRecycle shall not concur in issuance of a modified SWFP, if a copy of the most recent written estimate to cover known or reasonably foreseeable corrective action activities has not been submitted to EA and CalRecycle.

§22220 establishes the obligation of the disposal site owner/operator to provide financial assurances to CalRecycle covering non-water release related corrective actions as well as the currently required water release corrective action.  Per §22221(b), the owner/operator must use the amount of the greater of the currently required SWRCB corrective action cost estimate or the newly required non-water release cost estimate to determine the level of  required financial assurance .  §§22100 et seq. provides the methodology for preparing the water release and non-water release corrective action cost estimates.   Since CalRecycle is now establishing its own separate corrective action financial assurance requirement, CalRecycle now has an interest in ensuring that these estimates are prepared in a timely manner.  Accordingly, this subsection is being added to make the submission of both the water release and non-water release corrective action estimate, as required, a requirement of permit concurrence.  This is consistent with the current requirement for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) per §21685(b)(5).  This will also improve owner/operator compliance with the corrective action estimate and corresponding financial assurance requirements.
This ¶ has also been amended to specify that the cost estimates to be submitted are the estimates most recently approved by the CalRecycle, RWQCB, and EA, as appropriate, or the estimates most recently submitted by the owner/operator, whichever is greater.  The owner/operator is thereby not allowed to submit an unapproved estimate to reduce the required financial assurance amount, since an unapproved estimate may not always be reliable.

¶(b)(7)
The existing regulation identifies generally that an acceptable funding level of the financial assurance demonstration is a requirement of permit concurrence.  Except for the reference to Chapter 6, the regulated community could find the existing direction unclear. 

The purpose and necessity of the amendment is to clarify that the requirements for permit concurrence include financial assurance demonstrations covering closure, postclosure maintenance, and corrective action.  Additionally, the subsection number sequence is amended to accommodate the inclusion of the new ¶(b)(6).
¶¶(b)(8) and (9)
The subsection number sequence is amended to accommodate the inclusion of the new ¶(b)(6).

Subchapter 4.
Development of Closure/Postclosure Maintenance Plans

§21820.
CalRecycle - Closure Cost Estimates.
¶(a)(1)(A)
Existing regulations require cost estimates to include the cost of closing the landfill at the point in its active life when the extent and manner of operation would make closure the most expensive.  Implementing this requirement has been difficult for some owner/operators without extensive discussion with the approving agencies.
The purpose and necessity of the amendment is to further clarify the requirements regarding the calculation of these closure costs in a partial closure situation when a unit is being closed in phases, to make compliance with the closure cost estimating requirements easier. 
¶(a)(1)(B)

The purpose and necessity of the amendments is to further clarify the requirements in the situation opposite to that presented in ¶(a)(1)(A).  The further clarification provided by these two subsections will enhance the owner/operator’s ability to provide accurate and acceptable cost estimates for the landfill.

¶(a)(2)
Existing regulations require cost estimates to be developed for the activities anticipated for scheduled closure.  The purpose and necessity of the amendment is to clarify that the closure cost estimate must include costs for all activities required for closure but not yet completed at the landfill, taking into account the potential for premature closure.  
This amendment reflects current practice and also reflects existing federal Resource Conservation and Recovery Act (RCRA) Subtitle D requirements under 40 CFR 258.71(2008).  California is a Subtitle D U.S. EPA Approved State.  As such, CalRecycle law and regulations must comply with minimum criteria established by Subtitle D.  When developing this Subtitle D regulation, the U.S. EPA specifically addressed the issue of premature closure in the Federal Register, stating: “The Agency continues to believe that the cost estimates must be high enough to ensure that adequate funds always are available to conduct the required activities whenever they are required, including premature closures” 56 FR 51111.  The clarification identified in this amendment reflects this RCRA requirement to include any premature closure costs in the closure cost estimates and will improve owner/operator compliance.
As discussed during informal workshops (commonly referred to as Cost Estimating Dialogue – see CIWMB Meeting Agenda, June 17, 2008,  Item No. 15, page 20 and July 21, 2008, Item No. 14, page 20), operators need not include costs that are not required for closure, i.e., those costs for activities that (1) occur only during operations (e.g. daily cover); (2) must, by necessity occur before placing waste (e.g., bottom liners, leachate collection system); and (3) have already been completed at the time of preparation of the estimate (e.g., ground water monitoring wells).  Activities which are not yet completed or are only partially completed and may not be fully completed at the time of a premature closure, but which are required for closure, must be included in the cost estimate.
¶(b)(3)(C)
The purpose and necessity of the amendment is to further clarify that closure cost estimates must include the cost of installing or upgrading landfill, gas, leachate, and ground water systems only when the systems are required by an approving agency.

§21840. 
CalRecycle – Postclosure Maintenance Cost Estimates.

¶(a)(1)(A)
Existing regulations require cost estimates to be based on the activities described in the postclosure maintenance plan and to account for postclosure maintenance of the entire landfill.  

The purpose and necessity of the amendment is to clarify that owner/operators are not allowed to anticipate future potential reductions in postclosure maintenance costs when preparing estimates.  This clarification will make compliance with the postclosure cost estimate requirements simpler.
¶(a)(3)
Existing regulations require the amount of the postclosure maintenance cost estimate used to demonstrate financial assurance to be the annual postclosure maintenance cost multiplied by 30. 
The purpose of the amendment is to remove this specific multiplier of 30 and clarify that the estimate must be an annualized value.  This is necessary to be consistent with amendments to §22211 of the regulations that establish a schedule of multipliers to be applied to the annualized postclosure cost estimate.

§21865.
CalRecycle – Amendment of Closure and Postclosure Maintenance Plans.

¶(a)
Existing regulations require submittal of preliminary closure and postclosure maintenance plans every time a review or revision of SWFP is conducted.

The purpose and necessity of the amendment is to clarify the requirement by removing the word “preliminary,” so that all closure and postclosure maintenance plans are required to be submitted every time a review or revision of SWFP is conducted.  This will eliminate the ambiguous condition previously created when a final plan had been developed.

Additional wording has also been added to clarify that if no amendments are necessary, then formal submittal of plans is unnecessary, but rather a statement certified by a registered civil engineer or certified engineering geologist to this effect will be sufficient.  This change provides consistency with ¶(b), which  states that the form of submittal shall be as amendments to the existing plans as necessary. 

¶¶(a)(1)(A), (B), (C), and (a)(2)
Disposal sites that initiated closure activities on or after February 25, 2003 retain their SWFP and are currently required to submit updated plans per ¶(a).  The purpose and necessity of this group of amendments is to require disposal sites that initiated closure activities before February 25, 2003 and do not have a SWFP to also submit updated plans, to be consistent.  This requirement is being phased in over the identified two to four years following the effective date of the regulations for purposes of administrative efficiency.  After the initial submittal, each disposal site owner/operator will then submit updated plans at least once every five years.
¶(b)
This portion of the regulation was made its own ¶ to differentiate between the timing of submittal of amendments [¶(a)] and the form of submittal [¶(b)].  Additional changes were made to reflect changes to ¶(a).
¶¶(c)(1)(A), (B), and (C)
Existing regulations are unnecessarily redundant in the using the term “a change in.”  The purpose and necessity of the amendments to ¶¶(c)(1), (2), and (3) is to renumber them and remove this redundancy to provide additional clarity.
¶(c)(2)
The purpose and necessity of the amendment is to renumber the subsection for consistency and to remove a “note” to the regulations for which the regulations are now clarified sufficiently to make the note unnecessary.
Note

The identified sections of the Public Resources Code are updated to more completely identify the appropriate authority and references.
§21880.

CalRecycle – Certification of Closure.

¶(a)(1)

Existing regulations do not require the certification of closure to include the actual closure costs.  
The purpose of the amendments is to collect information regarding the true final costs of closure activities.  These “as-built” costs are necessary to aid CalRecycle, EA, and RWQCB staff in reviewing the accuracy and completeness of future estimates submitted by owner/operators.  Accurate and complete estimates are paramount to effective planning for the closure costs of the landfill and to effective financial assurance demonstrations.
¶(b)
The purpose and necessity of the amendment is to make the reference within the text consistent with the preferred style.

¶(c), (d), and (e)
The purpose and necessity of the amendments is to identify a clear and concise schedule for submittal, review, and, if necessary, re-submittal of the certification of closure to remove the uncertainty present in the existing regulations associated with having no schedule identified.
¶(f)
The purpose and necessity of the proposed amendment is to provide for notification of the local planning agency when a landfill has received an approved certification of closure and to make the numbering of the section consistent with the regulations to allow for the insertion of ¶¶(c), (d), and (e).
¶(g)
The purpose and necessity of the proposed amendment is to make the numbering of the section consistent with the regulations and to allow for the insertion of ¶¶(c), (d), and (e).

Note

The citation of §66796.22(d) of the Government Code is no longer correct as this code section has been deleted.  

Subchapter 5.
CalRecycle –Corrective Action Cost Estimate and Plan Requirements

These regulations establish a new obligation of the landfill site owner/operator: to provide financial assurance to CalRecycle covering non-water release related corrective actions in addition to the currently required water release corrective actions.  The owner/operator must establish one financial assurance mechanism for this purpose which can then be used for both water release and non-water release corrective actions.  (See §§22100 and 22220.)  Per §22221(b), the amount of required coverage for this mechanism is determined by comparing the amounts of the currently required RWQCB corrective action cost estimate and the newly required non-water release cost estimate and using the greater of the two amounts.  Thus, the required amount of coverage is not additive.  Because CalRecycle is now establishing its own separate corrective action financial assurance requirement, which relies on both the water release and non-water release corrective action cost estimates, this subchapter is being added to provide the methodology for preparing these estimates.  
§22100.
CalRecycle – Scope and Applicability.

¶(a)The purpose of the amendment is to identify which owners/operators are subject to the requirements for submitting cost estimates and plans (when applicable) for  known or reasonably foreseeable corrective actions.  

Currently, an owner/operator is required to provide financial assurances for known or reasonably foreseeable corrective actions related to releases to water.  Under   §22220, an owner/operator will now also be subject to a financial assurance requirement for  known or reasonably foreseeable corrective actions not related to releases to water.  Accordingly, this subchapter describes the corrective action cost estimate and optional corrective action plan requirements which an owner/operator will need to comply with to determine the required amount of financial assurance for corrective action. 
¶(b)
The purpose of this amendment is to specify that the owner/operator must submit cost estimate(s) and a plan, as applicable, for initiating and completing known or reasonably foreseeable corrective action, as described in further detail in §22101.

¶(c)
The purpose of this amendment is to define corrective action and causal event for use in developing the cost estimates described in §22101 and the optional corrective action plan described in §22102.  The definition of corrective action makes clear that activities that are routine maintenance are not considered corrective action activities.  

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
§22101. 
CalRecycle - Corrective Action Cost Estimate Requirement.

¶(a))
The purpose of this amendment is to specify that an owner/operator must continue to submit the currently required cost estimate for initiating and completing corrective action for known or reasonably foreseeable releases to water (the “water release corrective action cost estimate”), to comply with the State Water Resources Control Board requirement under §20380(b).
¶(b)(1)

The purpose of this amendment is to specify that, beginning one year after the effective date of these regulations, an owner/operator, will also be required to submit a cost estimate for initiating and completing known or reasonably foreseeable corrective action needed as a result of a known or reasonably foreseeable causal event not related to releases to water  (the “non-water release corrective action cost estimate”).  This has the effect of requiring an owner/operator to submit two corrective action cost estimates, one for water-release (pursuant to subsection (a)) and one for non-water release (pursuant to this subsection.)   
This ¶ describes the form of the non-water release corrective action cost estimate.  The owner/operator is required to submit an estimate for the cost of final cover replacement, which is used as a surrogate for the non-water release corrective action estimate because it represents the cost of a very extensive and expensive type of non-water release corrective action that could occur.  It thereby provides an owner/operator with  a simple, straight-forward method of estimating the cost of  a reasonably foreseeable non-water release corrective action.  This method is effective for and may be sued by both active and closed landfills.  This method also protects the State since by estimating the cover replacement cost, which is expected to be the most expensive type of non-water release corrective action, there would be sufficient financial assurances to fund any type of non-water release corrective action.  Therefore, this method is effective for and may be used both by active and closed landfills.  However, if an owner/operator wants to use a more accurate means of preparing the non-water release corrective action estimate, the owner/operator may choose to prepare a site-specific corrective action plan, per §22102, to calculate the most expensive known or reasonably foreseeable non-water release corrective action.

To allow each owner/operator the necessary time to comply with the new requirement and prepare the non-water release estimate and, if chosen, the corrective action plan , there is a delay of one (1) year from the effective date of the regulations before this requirement becomes effective.  Furthermore, to avoid all non-water release corrective action cost estimates from being submitted at approximately the same time, a five-year phase-in period is provided per the permit review/revision/plan review timeline.  This phase-in period is consistent with the phase-in period  for updated closure and postclosure maintenance plans and will allow CalRecycle, RWQCB and LEA staff to undertake an orderly review process. 

¶(b)(1)(A)

The purpose of this amendment is to specify the first method of preparing the cost estimate for final cover replacement, which is to provide a new estimate of the cost of final cover replacement, including the cost of removing the existing cover and preparing for and installing the new cover, as necessary.  
¶(b)(1)(B)

The purpose of this amendment is to allow for a simple, alternative method to determine the cost of final cover replacement.  An owner/operator must already prepare a cost estimate for closure.  The closure cost estimate represents a close approximation of the cost of final cover replacement.  Accordingly,  an owner/operator may use the closure cost estimate as an alternate method of determining the cost of final cover replacement.  However, since the most recently approved closure cost estimate may be several years old and may not have reflected the cost to close the entire landfill due to partial closures, the estimate would need to be adjusted to reflect the cost of closing the entire site and current costs.
This ¶ has also been amended to specify that the closure cost estimate to be submitted is the greater of the estimate most recently approved by CalRecycle, RWQCB, and EA or the estimate most recently submitted by the owner/operator.  The owner/operator is thereby not allowed to use a submitted but unapproved estimate to reduce the required financial assurance amount, since an unapproved estimate may not be reliable. 

¶(b)(2)

The purpose of this ¶ is to allow an owner/operator to provide a corrective action plan, as described in §22102, in lieu of using the final cover replacement estimate as a surrogate.  The corrective action plan is a more accurate and sophisticated method of  developing a cost estimate for non-water release corrective action.
¶(c)
The purpose of this ¶ is to specify the details of how to prepare both the water-release and non-water release corrective action cost estimates specifying that the estimates must be detailed, in writing, in current dollars, include activities for the entire corrective action period, and reflect third party costs.  These requirements are intended to ensure that the submitted estimate is accurate and comprehensive.  As this is the basis for determining the required financial assurances amount, this should result in the owner/operator providing sufficient financial assurances, thereby protecting the State in the event of an owner/operator default.
¶(d)

The purpose of this ¶ is to specify that the corrective action cost estimates must also comply with the same criteria that applies to the preparation of closure and postclosure maintenance estimates.  These requirements are intended to ensure that the submitted estimate is accurate and comprehensive.  As this is the basis for determining the required financial assurances amount, this  should result in the owner/operator providing sufficient financial assurances, thereby protecting the State in the event of an owner/operator default.
¶(e)
This ¶ has been relocated from §22221((a)(3) because  it applies to corrective action cost estimates which are now the subject of §22101.
¶(f)
This ¶ has been relocated from §22221((a)(4) because it applies to corrective action cost estimates which are now the subject of §22101.
¶(g)(1)
The purpose of this ¶ is to clarify that the water release cost estimate is to be reviewed and approved by RWQCB, as is currently done.  In addition, the owner/operator is required to submit a copy of the cost estimate to CalRecycle.    This is to ensure that an owner/operator keeps the amount of the financial assurance demonstration updated to be consistent with the cost estimate and to allow for comparison of cost with the non-water release cost estimate.
¶(g)(2)
The purpose of this ¶ is to specify that the RWQCB, EA, and CalRecycle all must approve the non-water release corrective action cost estimate under the same schedule used for the approval of closure and postclosure maintenance plans.  RWQCB approval is required because non-water release corrective actions, if not adequately addressed, may also impact water quality.
Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
§22102.
CalRecycle - Corrective Action Plan Requirements.

¶(a)
The purpose and necessity of the amendment is to specify the requirements for preparation of a corrective action plan which, per section §22101(b)(2), an owner/operator may choose to prepare in lieu of providing a non-water release corrective action cost estimate for the final cover replacement.  The plan is intended to be the means by which an owner/operator can identify the most expensive known or reasonably foreseeable non-water release corrective action for a particular landfill, based on the characteristics of the landfills.  As described in the ¶¶, the owner/operator does this by including an evaluation of all known or reasonably foreseeable non-water release corrective actions.
¶(a)(1)
The purpose and necessity of the amendment is to specify that the corrective action plan must evaluate the non-water release corrective actions that would be needed if each known or reasonably foreseeable causal event, as defined in §22100(c)(2), were to occur at that landfill.    The submitted plan needs to define the types and magnitudes of these causal events and describe the extent of any damage to the landfill that would result if each causal event were to occur.  If one reasonably foreseeable causal event may lead to a need to conduct multiple activities, then all of those activities would need to be included in the description of the reasonably foreseeable corrective action.  For example, an earthquake may cause displacement of cap and/or liner systems along with damage to drainage and gas monitoring and control systems.  In this example, all damages needing repair must be included in the cost estimate.  By evaluating all known or reasonably foreseeable corrective actions, the owner/operator will then be able to prepare the required cost estimates per subsection (a)(2)
¶(a)(2)
The purpose and necessity of the amendment is to specify that the corrective action plan must include cost estimates for all causal events and the corresponding corrective actions evaluated per subsection (a)(2).  In addition the highest cost estimate is used to determine the non-water release corrective action estimate amount  (per §22221(b)(2))that will be compared with the amount of the water-release corrective action cost estimate (per §22221(b)(1)) to determine the amount of required corrective action financial assurances (per §22221(b)).
¶(a)(3)
The purpose and necessity of the amendment is to specify that evaluation of the long-term performance of the final cover is a necessary part of the plan.  This requirement is needed to demonstrate that complete final cover replacement would not be a reasonably foreseeable corrective action.  If complete final cover replacement is a reasonably foreseeable corrective action, it would need to be evaluated as part of the plan.
¶(b)
The purpose of this ¶ is to specify that the RWQCB, EA, and CalRecycle all must approve the plan under the same schedule used for the approval of closure and postclosure maintenance plans.  RWQCB approval is required because non-water release corrective actions, if not adequately addressed, may also impact water quality.
¶¶(c)(1)(A), (B), (C), and (D)
The purpose and necessity of these amendments is to specify that the plan must be prepared by a third party and what conditions the third party must meet.  Third party preparation of the corrective action plan is appropriate because there is an enhanced risk of a conflict of interest in this situation: a non-third party preparer could be less inclined to include potential corrective actions that could be the result of deficiencies in the original design.  Therefore, it is appropriate to have an independent analysis of how an existing design will withstand the impacts of a causal event (i.e., what corrective action may be necessary).
¶(c)(1)(A)
The purpose and necessity of the amendment is to specify that a  registered civil engineer or certified engineering geologist must prepare the plan since the plan is a highly technical document that relies on engineering and geologic properties of the landfill.
¶¶(c)(1)(B) and (C)
The purpose and necessity of the amendment is to specify that the person and entity responsible for the current design of the landfill may not prepare the plan.  Preparation of the plan by an independent third party provides a fresh look at the design.  The current design professional may not observe errors or omissions that may have occurred in the design because the current design professional would likely assume that all design processes were correct and did not need review.

¶(c)(1)(D)
The purpose and necessity of the amendment is to specify that the third party preparer must be independent from the entity owning or operating the landfill or a related entity under common control.  This requirement reduces the risk of a conflict of interest.  
¶(c)(2)
The purpose and necessity of the amendment is to define the meaning of “current entity responsible for the design” and “current professional in responsible charge of design work” to further describe and limit who the design professional may be pursuant to ¶¶(c)(1)(B) & (C).  
Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
§22103.
CalRecycle - Updated Corrective Action Cost Estimate.

¶(a)
The purpose and necessity of the amendment is to identify that both the water release and non-water release  corrective action cost estimates and the corrective action plan, if prepared, must be submitted with each SWFP review, with each SWFP revision, and at least once every five years if the facility does not have a SWFP.  This will assist in ensuring that the corrective action cost estimates are current and correct so that the financial assurance demonstration associated with the estimate will be appropriately valued if the landfill is determined to need corrective action.

¶(a)(1)
The purpose and necessity of the amendment is to specify that updated cost estimates must reflect current costs and not only be adjusted for inflation.  This is comparable to the requirements for updated closure and postclosure maintenance cost estimates under §21865(b)(4).  This will assist in ensuring that the corrective action cost estimates are current and correct so that the financial assurance demonstration associated with the estimate will be appropriately valued if the landfill is determined to need corrective action.

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
Chapter 6.
Financial Assurances at Solid Waste Facilities and at Waste Management Units for Solid Waste

Subchapter 2.
Financial Assurance Requirements
Article 2.
Financial Assurance for Postclosure Maintenance

§22211.
CalRecycle - Amount of Required Coverage.

¶(a)

Existing regulations identify that the amount of the postclosure maintenance financial assurance demonstration must be at least equal to the postclosure maintenance cost estimate.  The amount of this estimate is currently determined by multiplying the annual postclosure maintenance cost by 30.  These amendments change the amount of required postclosure maintenance financial assurance to various amounts based on the multipliers to the annualized cost estimate set forth in the below subsections.  
Under the amendments, the required amounts as set forth in¶(a) apply to landfills without approved final closure and postclosure maintenance plans; these will generally be active landfills [see also ¶(a)(1)].  There is an exception process described in ¶(b) for landfills with approved final closure and postclosure maintenance plans; these will generally be closed and closing landfills.
Under current law (§21900), postclosure maintenance is required for a minimum of 30 years and until the owner/operator demonstrates that the waste no longer poses a threat to public health, safety and the environment.  Current law further provides that financial assurances must be sufficient to cover the postclosure costs.  The amendment clarifies that postclosure maintenance financial assurance is also required for the entire postclosure maintenance period; that is, until the owner/operator demonstrates that the waste no longer poses a threat to public health, safety, and the environment.  Some level of financial assurances must always be required during the postclosure maintenance period so that , if the owner/operator does not perform the required maintenance, funds will be available to the State to cover these costs.
While the length of the postclosure maintenance is currently unclear, it is commonly recognized that it will generally last well past 30 years.  The purpose and necessity of the amendments is to clarify the amount of postclosure maintenance financial assurance required throughout the life of the landfill, including beyond the first 30 years of postclosure maintenance.  The amendments provide a schedule of applicable multipliers and conditions to be met when applying the various multipliers to the annualized postclosure maintenance cost estimate.  The amendments thereby  make specific the statutory requirement for an owner/operator to provide financial assurances sufficient to cover postclosure maintenance costs.
The amendments further clarify that the annualized cost estimate used to determine the required financial assurance amount is the greater of the estimate most recently approved by CalRecycle, RWQCB, and EA or the estimate most recently submitted by the owner/operator.  The owner/operator is thereby not allowed to use a submitted  but unapproved estimate to reduce the required financial assurance amount since an unapproved estimate may not always be reliable.
¶(a)(1)
The purpose and necessity of the amendment is to identify that, for landfills without approved final closure and postclosure maintenance plans, all annualized postclosure maintenance cost estimates are required to be multiplied by a factor of 30 from the time the estimate is developed until the landfill is certified closed.  This will ensure the consistent initial application of the multiplier by all owner/operators in developing cost estimates and providing financial assurance demonstrations.  The multiplier of 30 will continue until the waste no longer poses a threat to public health and safety and the environment unless the operator meets the criteria for reduction in the multiplier pursuant to ¶(a)(2).   The multiplier of 30 is used because state law requires the financial assurance amount initially established to cover at least 30 years of postclosure maintenance which is the minimum postclosure maintenance period under state law.  [See PRC 43501(a)(1)(C), 43509(a), 43600(b), 43601(a), 43602(b), 43604(a), 27 CCR 21900.]
¶(a)(2)
The purpose and necessity of the amendment is to set forth the schedule and requirements for reductions in the multiplier after the landfill has closed.  The owner/operator is allowed to request a reduction in the multiplier  at each postclosure maintenance plan review.  The multiplier is allowed to be reduced in increments of five, beginning after the 5th year of postclosure maintenance; this reduction is referred to as a “step-down.”  The minimum multiplier is identified at a value of 15 until the owner/operator is released from postclosure maintenance requirements.  The minimum multiplier of 15 was chosen because CalRecycle staff analyses indicated that multipliers less than 15 resulted in a significant higher probability of an owner/operator defaulting on its obligation to perform postclosure maintenance (default).  A higher rate of owner/operator default would increase the risk that the State would need to spend public funds on postclosure maintenance to prevent potential environmental harm.  Therefore, a minimum multiplier of 15 ensures that the owner/operator is providing sufficient postclosure maintenance financial assurances.  (See CIWMB June 17, 2008, Meeting Agenda Item No. 15 and April 21, 2009, Meeting Agenda Item No. 2, Attachment 1 – Staff Analysis and Status Report.)).  
The purpose of allowing an owner/operator to step-down (i.e., provide less financial assurance), is to provided an incentive for an operator to perform high-quality postclosure maintenance.  Accordingly, the amendment identifies four performance-based criteria for approval of the step-down.  First, the amendment identifies that CalRecycle will approve reduction requests only if there has been no enforcement order issued during the five-year interval prior to the requested reduction, with certain exceptions, and the landfill has not been placed on the Inventory of Facilities Violating State Minimum Standards.  The owner/operator also must have consistently  performed a proactive monitoring program, as approved by EA, CalRecycle, and RWQCB.  The proactive monitoring program is further described in the ¶, providing the owner/operator sufficient clarity to prepare a program for approval by the agencies.  Further, there must have been no disbursements from the corrective action financial assurance demonstration during the same five-year period.  Finally, the postclosure maintenance estimated activities and costs must have been consistent with the actual activities and costs at the closed facility.  Taken together, these four areas provide CalRecycle with evidence that the owner/operator is performing postclosure maintenance at a high level.  High-quality performance during these years is anticipated to lead to lower future maintenance and repair costs and ultimately fewer and less costly corrective actions. This should result in reduced risk to the State upon an owner/operator default and as such warrants the incremental five year reductions in the financial assurance demonstration multiplier.  The criteria for qualifying for a step-down is significant (i.e., not automatic) but achievable.

¶(a)(2)(A)
The purpose and necessity of the amendment is to set forth the timing of when a multiplier reduction request may be submitted.

¶(a)(2)(B)
The purpose and necessity of the amendment is to set forth the amount of each multiplier reduction (increment of five) and the floor for +any multiplier reductions.  As stated above, the multiplier can never go below 15, since a lesser multiplier would increase the risk of an owner/operator default.  
¶(a)(2)(C)
The purpose and necessity of the amendment is to set forth the criteria for approval of a multiplier reduction request.

¶(a)(2)(C)1.
The purpose and necessity of the amendment is to set forth the specific criteria for the types of   enforcement orders which, if in place during the preceding 5 year period, would disqualify the owner/operator from a multiplier reduction.  The described types of enforcement orders deal with significant violations of state minimum standards (more than a notice of violation letter) and generally contain a time schedule for compliance.  These types of orders are evidence that an owner/operator is not performing high-quality postclosure maintenance and so should not be eligible for a step-down. 
¶¶(a)(2)(C)1.a. and b.
The purpose and necessity of these amendments is to set forth an exception to the requirement that the owner/operator not be subject to an enforcement order in order to qualify for a multiplier reduction.  Certain corrective actions may be very long term (e.g., ground water cleanups).   In such cases, the landfill will be out of compliance with minimum standards and subject to an enforcement order until the landfill is in full compliance with minimum standards.  Where the ongoing operation and maintenance of the remediation system is performing as designed but has not fully remedied the violation, the owner/operator may be considered to be performing high-quality postclosure maintenance and so would be eligible for a step-down.  

¶(a)(2)(C)1.a. 
The purpose and necessity of this amendment is to describe when a remediation action has been substantially complied with so that an owner/operator can demonstrate that it is performing high-quality postclosure maintenance.

¶(a)(2)(C)1.b.
The purpose and necessity of this amendment is to set forth the requirement that, in order to qualify for the exception that allows a step-down even though the owner/operator is subject to an enforcement order,  the owner/operator must be providing financial assurances covering the complete estimated cost of the activities required by the enforcement order.  This lessens the risk to the State if the owner/operator defaults.
¶(a)(2)(C)1.c.
The purpose and necessity of this amendment is to require that the owner/operator must maintain compliance with the exception criteria in order to continue to qualify for the multiplier reduction.  

¶(a)(2)(C)2.
For a step-down to be approved, the owner/operator must demonstrate that the owner/operator has consistently performed an approved proactive monitoring system that is a holistic evaluation of the characteristics and trends of the landfill.  The primary components for proactive (or performance- based) monitoring during the postclosure maintenance period include: leachate quality and quantity; landfill gas generation and migration; groundwater quality; and final cover settlement, stability, integrity, and maintenance history including repair and replacement.

Examples of the data necessary for proactive monitoring may include, but are not limited to:

· Leachate – Leachate quality indicators such as biochemical oxygen demand (BOD) and chemical oxygen demand (COD) and other constituents; current and historic leachate generation rate; sampling methods and locations.  

· Landfill Gas(LFG) - Current and historic LFG generation rate; site-specific modeling input parameters; model output; LFG composition (bulk gases, trace components, non-methane organic constituents (NMOC)); sampling methods and locations; internal gas pressure in the landfill (from wellheads, permanent/temporary probes).

· Groundwater - Current/historic surface water and groundwater monitoring data and flow direction (background and points of compliance (POCs); previous/existing impacts attributable to leachate, history and current status of corrective action measures.


· Final cover – Settlement calculations (current and historic); propagation of vegetation; current and historic erosion; stability reactions to seismic events; cover component integrity (including permeability testing).

To the extent that this monitoring is already being conducted, the owner/operator would not have to increase monitoring efforts.  However, routine regulatory required monitoring which includes quarterly monitoring of ground water and landfill gas migration monitoring wells, is not considered proactive monitoring.  The purpose of these wells is to determine if leachate or gas has adversely impacted the environment.  However, this monitoring does not define the overall condition of the landfill.  The purpose of proactive monitoring is to determine the overall condition of the landfill and any trends in the condition.  A properly designed, closed, and maintained landfill should stabilize over several years after closure.  A proactive monitoring program is one which monitors and confirms this stabilization.

Although additional monitoring wells may be a portion of a proactive monitoring program (PMP), a PMP is not just additional ground water and gas migration wells and/or increased monitoring of these wells.  A PMP entails monitoring of additional aspects of the landfill, including, but not limited to, leachate and landfill gas quality and quantity; settlement, including differential settlement; vegetation propagation; and slope stability and erosion control.  In addition to monitoring these aspects, a PMP would also analyze for trends in these aspects.  A continuing trend of lower volumes and quality of leachate and landfill gas and less settlement would indicate that the landfill is stabilizing.  Absent this data, the overall condition of the landfill and the level of potential threat posed by the landfill would be unknown.

While approval of the step-down is not contingent on the results of the proactive monitoring analysis, by doing this monitoring, an owner/operator would increase its knowledge about the landfill conditions and any deficiencies and could more accurately define the needed postclosure maintenance and attendant costs .  An owner/operator would then be able to take action to remedy any deficiencies; an owner/operator would have an incentive to do so to lower its costs.  This again should result in reduced risk to the State upon an owner/operator default, which is why it’s appropriate to include proactive monitoring as a step-down criteria.
¶(a)(2)(C)3.
The purpose and necessity of this amendment is to specify that if a disbursement from the corrective action financial assurance has been made, a reduction in the multiplier is not approvable.  There is a correlation between lower quality postclosure maintenance and the occurrence of a corrective action, so a corrective action financial assurance disbursement would be evidence of lower quality postclosure maintenance.  This type of disbursement would also be evidence of financial weakness of the owner/operator. Accordingly, it would not be appropriate to reduce the level of required postclosure maintenance financial assurance if a corrective action financial assurance disbursement has been made.  After the owner/operator has reimbursed the corrective action financial assurance mechanism, the owner/operator would be eligible to be granted a multiplier reduction during a subsequent 5-year period.
¶(a)(2)(C)4.
For a step-down to be approved, the owner/operator must demonstrate that the actual postclosure maintenance activities and costs are consistent with the estimated postclosure maintenance activities and costs in the approved postclosure maintenance plan.  If the actual postclosure maintenance activities are significantly different than the activities described in the approved postclosure maintenance plan or, even more important, if the actual total costs over a five year period are higher than the estimated costs in the approved postclosure maintenance plan, this may be indicative of unforeseen adverse site conditions and/or deficiencies in the approved postclosure maintenance plan both of which are indicators of lack of high quality postclosure maintenance.  

This is particularly true because postclosure maintenance cost estimates must reflect the State’s cost should the owner/operator fail to perform the required postclosure maintenance.  The State’s cost will likely exceed the owner/operator’s actual cost in many, if not most, situations, due to State prevailing wage and other contracting requirements, thereby providing the operator with a “cushion” in those instances where the cost estimate is not entirely accurate.  So, given this cushion, if the actual costs over a five year period are higher than the estimated costs, that is a clear indication of either unforeseen adverse site conditions and/or deficiencies in the approved postclosure maintenance plan.

Further, this criteria provides an incentive for the owner/operator to provide conservative cost estimates,  Higher actual total costs over the five year period could significantly increase the long-term risk to the State if an owner/operator defaults.  Therefore, extra caution is needed when considering a step-down under such circumstances.

The term “consistent with” is included to provide flexibility in determining compliance with this criteria.  If changes in activities and higher postclosure maintenance costs would not lead to a significant increase in the risk to the State, a step-down could be approved.
The postclosure maintenance plan contains estimates of frequencies and costs of various maintenance items.  As long as the frequency is consistent for an individual item and the actual total cost for all items does not exceed the total estimated cost over the five-year period, the operator would be found in compliance with the criteria.  

Since  the annualized average cost used to determine the level of financial assurance is a long term average and does not reflect any one particular postclosure maintenance year, it is not used as a year to year comparison in determining compliance with this criteria.  Rather, the estimated maintenance items and total costs for all items expected for the five-year period are compared with the actual maintenance items and total costs for all items for the five-year period.  For example, if the postclosure maintenance plan estimated that an average of three (3) gas extraction wells would be replaced each year, if a total of 15 or less wells were replaced during the five-year period, that replacement frequency would be considered consistent even though in any particular year more than three (3) wells were replaced.

Additionally, the term “consistent with” provides flexibility so that the proposed regulation is not a disincentive for postclosure maintenance related activities to be conducted beyond the minimum required in the approved postclosure maintenance plan for routine maintenance.  Should an owner/operator voluntarily replace existing approved monitoring and control system components with superior components beyond minimum closure standards or increase monitoring or other maintenance activities beyond the approved minimum frequencies, the operator could demonstrate that the replacement  was for other than routine maintenance; therefore, the replacement costs that exceeded the estimate could still be considered consistent with the cost estimate, provided that they did not significantly increase other related maintenance and replacement costs.  For example, the owner/operator may upgrade monitoring or extraction system wells and control system components (e.g., adding supplemental landfill gas-to-energy devices to the control systems).  However, the cost estimate may need to be revised to reflect the increased future replacement cost of the upgraded equipment

Furthermore, should unexpected cost spikes occur (e.g., severe fuel price increases), an owner/operator’s actual costs could still be considered as being consistent with the estimated postclosure maintenance costs for the five-year period if the owner/operator promptly identifies when actual costs exceed the overall approved costs and on a timely basis (e.g., as soon as practical but no later than within the next annual maintenance period) submits a revised postclosure maintenance cost estimate and financial assurance demonstration to cover these increased costs.  However, if the owner/operator fails to revise its cost estimates on a timely basis to reflect these severe price anomalies, the resulting actual costs could far exceed the estimated costs.  In this instance, the postclosure maintenance costs would not be consistent, and the operator would not be eligible for a step-down.  Current regulations [21840(a)(4)] already require that cost estimates be modified whenever there is an increase or decrease in postclosure maintenance costs.  Prompt compliance with this requirement will likely enable the operator to meet the step-down criteria.  Failure to comply with this requirement will likely result in the operator not meeting the step-down criteria

Examples of when the actual postclosure maintenance costs would not be consistent are:  the postclosure maintenance plan indicates that the landfill gas flare is expected to be replaced every 20 years at a cost of $150,000 (annualized average cost (aac) = $7,500).  However, the flare is replaced after 15 years at a cost of $145,000 (aac = $9,667).  While the actual cost was less than the estimated cost, the replacement frequency was  more  than estimated and the annualized average cost was much greater.  Therefore, this item would not be consistent with the postclosure maintenance plan.  Likewise if the flare is replaced after 21 years but costs $175,000 (aac = $8,333), then this item would also not be consistent with the postclosure maintenance plan and the criteria would not have been met for this item.  However, since this is only one component of postclosure maintenance, it is possible that the operator may still demonstrate that the overall postclosure maintenance costs were consistent if the difference in costs is compensated for by lower costs for other activities or under a voluntary general contingency line item.  For landfills that have several individual components that are inconsistent, it is unlikely that the overall postclosure maintenance costs would be consistent.  In any case, the cost estimate may need to be revised to reflect the increased cost for the particular component.

¶(a)(3)
The purpose and necessity of the amendment is to set forth the criteria for increasing the multiplier when the multiplier had been previously decreased.  Without the potential for being subject to a multiplier increase, an owner/operator would have less incentive to continue the higher quality postclosure maintenance that allowed for the multiplier reduction, and the risk to the State upon an owner/operator default could increase.  The multiplier may be increased at five (5) year intervals when the postclosure maintenance plan review is conducted.  If increased, the multiplier can never exceed 30, the maximum multiplier amount in effect at the start of the postclosure maintenance period.
¶¶(a)(3)(A) and (B)
The purpose and necessity of the amendments is to specify that if an enforcement order has been issued or if proactive monitoring is no longer being done, the owner/operator would be required to increase the multiplier, unless the ¶(a)(3)(A)1. exception applies.  The owner/operator would also be required to increase the multiplier if it fails to meet the corrective action disbursement repayment schedule.
¶(a)(3)(A)1.
The purpose and necessity of the amendment is to set forth exception criteria for when the requirement to increase the multiplier will not apply.  If an enforcement order has been issued  due to circumstances beyond the control of the owner/operator, the requirement to increase the multiplier increase will not apply.  This is because this type of enforcement order is not evidence of the lack of high-quality postclosure maintenance.

¶(a)(3(B)

The purpose and necessity of the amendment is specify that if an owner/operator fails to repay any disbursement in accordance with an approved repayment schedule, then the multiplier would be increased.  An owner/operator that fails to repay a disbursement has shown an inability to comply with CalRecycle financial assurance requirements and so should not be allowed to continue to maintain a reduced level of postclosure maintenance financial assurance.
¶(a)(4)
The purpose and necessity of the amendment is clarify that if an owner/operator does not qualify for a multiplier reduction and is also not required to have a multiplier increase, the multiplier remains unchanged.
¶(b)
The purpose and necessity of the amendment is to set forth the exception process for determining the required amount of postclosure maintenance financial assurance for landfills with approved final closure and postclosure maintenance plans on or before the effective date of these regulations; these landfills will generally be closed or closing (closed or closing landfills).  These landfills begin the postclosure maintenance period with a multiplier of 30 and then may reduce the multiplier annually to a minimum multiplier of 15 [with a further exception in ¶(b)(1)].  This is a less stringent requirement than the requirement for active landfills.  Requiring a higher amount of financial assurance could increase the potential for an owner/operator to default on its postclosure maintenance financial assurance obligation because these landfills are no longer operating (or are very close to closing) and so are not generating revenue which could be used to provide for the financial assurances.
¶(b)(1)
The purpose and necessity of the amendment is to allow closed and closing landfills to decrease the financial assurance multiplier in an amount corresponding to the number of years of postclosure maintenance already performed, with the minimum multiplier remaining at 15 (the same minimum that is applied to active landfills).
¶(b)(2)
The purpose and necessity of the amendment is to specify the procedure and approval process for an owner/operator of a closed or closing landfill to reduce the financial assurance multiplier annually as postclosure maintenance continues to be performed.  This reduction is allowed on a one-for-one basis with the number of years of postclosure maintenance performed with the minimum multiplier remaining at 15.
¶(c)

The purpose and necessity of the amendment is to specify the postclosure maintenance financial assurance requirements applicable when there is a transfer of ownership of operation of a closed landfill.

¶(c)(1)
The purpose and necessity of the amendment is to specify that a new owners/operator of a closed landfill must provide postclosure maintenance financial assurance using a 30 multiplier.  While a previous owner/operator may have demonstrated high-quality performance of postclosure maintenance and thus met the criteria for multiplier reduction under ¶(a), a new owner/operator may not have the “track record” of high-quality performance necessary to warrant a multiplier reduction.  Accordingly, a new owner/operator must initially provide financial assurances at the 30 multiplier level unless the new owner/operator qualifies for reduction in accordance with the ¶(c)(2) criteria.  However, the new owner/operator is eligible for reductions  under the  ¶(a) step-down criteria after each five (5) years of performing postclosure maintenance.

¶(c)(2)
The purpose and necessity of the amendment is to allow a new owner/operator to request CalRecycle to approve a reduction of the multiplier to the same multiplier used by the previous owner (it the previous owner/operator had been approved to use a reduced  multiplier reduction) should certain criteria be met.

¶(c)(2)(A)
The purpose and necessity of the amendment is to specify the experience level and performance criteria for the new owner/operator to qualify for the reduced  multiplier obtained by the previous operator.  Since the previous owner/operator earned the reduced multiplier by performing high-quality postclosure maintenance, it is not appropriate to extend the same reduced multiplier to a new owner/operator that, by exhibiting a pattern and practice of prior violations, has not also demonstrated high-quality landfill operation.
¶(c)(2)(B)
The purpose and necessity of the amendment is to confirm that the new owner/operator is aware of and will abide by the current SWFP and closure and postclosure maintenance plan requirements.  This is confirmed by requiring the owner/operator to submit the affidavit required by §21200(b)(2).  Absent this affidavit, it is not appropriate to allow for a multiplier reduction.

¶(c)(2)(C)
The purpose and necessity of the amendment is to confirm that the new owner/operator would be financially capable of providing financial assurance at a 30 multiplier level.  It is necessary to confirm since a new operator, even if allowed to use the previous owner/operator’s reduced multiplier, may be required to subsequently increase the multiplier pursuant to ¶(a)(3).  If a new owner/operator is not financially viable, then a reduction in the multiplier is not prudent because of the greater risk of the new owner/operator defaulting on its obligations for postclosure maintenance.
Note

The identified sections of the Public Resources Code are updated to more completely identify the appropriate authority and references.
Article 4.
Financial Assurance Requirements for Corrective Action

§22220.
CalRecycle - Scope and Applicability.

¶(a)
The existing regulations cite §20380 as the source of the financial assurance requirement for corrective actions related to water releases (“water release corrective action”).  New §§22100 et seq. now specify the cost estimate criteria for known and reasonably foreseeable corrective actions not related to releases to water (“non-water release corrective action.”   This amendment adds the reference to §22100 for purposes of clarity and consistency and establishes a financial assurance requirement for non-water release corrective action.  Accordingly, as of the effective date of the regulations, the corrective action financial assurance mechanism established by the owner/operator will be a joint RWQCB/CalRecycle mechanism available to be used for both water release and non-water release corrective actions.
The need for financial assurance covering non-water release corrective action is based on CalRecycle’s determination that there is a likelihood of non-water release corrective actions occurring in the future which poses a threat to public health, safety, and the environment.  This determination is based on CalRecycle’s review of the June 2007 report by ICF Consulting Services (ICF), on CalRecycle’s own detailed survey of the number and types of corrective actions that have actually occurred at landfills, and on CalRecycle staff analysis over a number of years.  (See CIWMB Meeting Agenda, April 21, 2009, Item No. 2, Attachment 1 – Staff Analysis and Status Report.)  In light of this risk, it is necessary and reasonable for CalRecycle to require an owner/operator to provide financial assurances to cover non-water release corrective actions.  Otherwise, if a non-water release corrective action were to occur and the owner/operator were to default, there would be no funds available to the State to cover the corrective action costs.
¶(b)
Some landfills that closed prior to 2003 are not required to have a current solid waste facilities permit although they did have a permit during operation.  The modification is to clarify that these landfills are also required to provide corrective action financial assurance.

§22221.

CalRecycle - Amount of Required Coverage.

¶(a) 
Existing regulations require corrective action financial assurance to cover only water release corrective actions.  The amendments to §22220(a) specify that the financial assurances for corrective action will now be available to use for both water and non-water release corrective actions.   This change in the allowed use of the financial assurances is effective as of the effective date of the regulations.  
The amendments in this section also change the required financial assurance amount.  The new non-water release corrective action financial assurance requirement added by §22220(a) is not additive to the amount of the existing water release corrective actions financial assurance requirement.  Rather, under this ¶ the required financials assurance amount initially continues to be based on the amount of the water release corrective action estimate until the sunset date of this ¶.  The sunset date is the date the ¶(b) requirement becomes effective, which is at least one year from the effective date of the regulations per the schedule in ¶ (b).  In ¶(b) the revised regulations then add a requirement for the required financial assurance amount to be based on a comparison of the water release and non-water release corrective actions estimate amount using the amount of the greater estimate.
This subsection is also amended to clarify that the cost estimate used to establish the amount of water-release corrective action financial assurances is the greater of the estimate most recently approved by RWQCB or the estimate most recently submitted by the owner/operator.  The owner/operator is thereby not allowed to use a submitted but unapproved estimate to reduce the required financial assurance amount since an unapproved estimate may not always be reliable.

¶(b) 
This purpose of this new ¶ is to change the method of determining the amount of required corrective action financial assurances due to the new requirement that allows these financial assurances to be used for non-water release corrective actions in addition to the current use for water release corrective actions.   The new non-water release corrective action financial assurance requirement is not additive to the amount of the existing water release requirement.  Rather, upon the effective date of this ¶, the new requirement specifies that the level of required financial assurance  is the greater of the water release estimate or non-water release estimate prepared pursuant to §§22101(a) and (b), respectively.  The owner/operator will thus establish one corrective action financial assurance mechanism in this amount.  By using the greater of the amount of the two estimates as the required financial assurance amount, there should be sufficient funds available to the State to pay for either water-release or non-water release corrective action activities if the owner/operator defaults.  
This ¶ further clarifies that when comparing the amounts of the water release and non-water release estimates, the cost estimates used are the greater of the estimates most recently approved by CalRecycle, RWQCB, and LEA, as applicable, or the estimates most recently submitted by the owner/operator.  The owner/operator is thereby not allowed to use a submitted but unapproved estimate to reduce the required financial assurance amount since an unapproved estimate may not always be reliable.

To allow each owner/operator the necessary time to comply with the new requirement and prepare the non-water release estimate and, if chosen, the corrective action plan, a delay of one (1) year from the effective date of the regulations is specified for this requirement to become effective.  Furthermore, to avoid all financial assurance documentation from being submitted at approximately the same time, a five-year phase-in period is provided per the permit review/revision/plan review timeline.  This phase-in period is consistent with the phase-in period for the submission of the non-water release corrective action estimate and will allow CalRecycle, RWQCB, and EA staff to undertake an orderly review process. 

¶¶(b)(1) and (2)
The purpose and necessity of these ¶¶ are to specify that the water release corrective action cost estimate [¶(b)(1)] must be compared to the non-water release corrective action cost estimate [¶(b)(2)] to determine the level of required corrective action financial assurance.

¶(c) 
The purpose and necessity of this ¶ is to require the owner/operator to fund for a known corrective action if its cost is higher than the previous estimate for a reasonably foreseeable corrective action.  If the remediation cost for a known corrective action is greater than the previous estimated cost of a reasonably foreseeable corrective action, then either (1) the estimated cost of the most expensive reasonably foreseeable corrective action was too low or (2) the selected reasonably foreseeable corrective action was not accurate or appropriate.
¶(d) 
The existing regulations cite §20380 as the source of the financial assurance requirement for corrective actions related to water release.  New §§21100 et seq. now specify the cost estimate criteria for non-water release corrective action financial assurance.  This amendment adds the reference to 21100 et seq. for purposes of clarity and consistency.
¶(e) 
This subsection was revised for purposes of clarity and consistency
Subchapter 3. 
Allowable Mechanisms

Article 1.
CalRecycle - General Requirements for Mechanisms

§22231.
CalRecycle - Cancellation or Nonrenewal by a Provider of Financial Assurance.

§§(b)(1) and (2)

The existing regulations identify the “enforcement agency” within the text.

The purpose and necessity of the amendment is to replace “enforcement agency” with the acronym “EA” for consistency with the rulemaking text and style.

Subsection (b)(3)

Existing regulations only identify a limited circumstance of “closure” that is ordered by CalRecycle, “any other state or federal agency” or a court as the qualifying statement of the regulation.  These limited and vague references do not fully identify the circumstances associated with the subsection.

The purpose and necessity of the amendment is to clarify that; “closure” can be either partial or complete, that a postclosure maintenance or corrective action order also prevents cancellation, termination or nonrenewal of the policy, and that an order of EA, RWQCB, or other government entity also prevents cancellation, termination or nonrenewal of the policy.  This provides additional notice to the owner/operator and insurer of CalRecycle expectations regarding policy payments

§22234.

CalRecycle - Disbursements from Financial Mechanisms

¶(a)

The purpose and necessity of the addition is to specify that Cal Recycle may only disburse funds from a corrective action financial assurance mechanism in those instances where the owner and operator have satisfactorily demonstrated that they are financially unable to conduct the corrective action activities without receiving a disbursement from the financial assurance mechanism.  

The primary purpose of financial assurance s to provide the Sate with resources to perform the specified action should an owner/operator fail to perform.  Disbursement of corrective action financial assurance funds may only occur if there are sufficient remaining funds in the financial assurance mechanism to cover the remaining corrective action costs.  [See Public Resources Code §43601(d).]  If a corrective action occurs, it will still be reasonable foreseeable that s second corrective action will occur.  Therefore, it is necessary to withhold disbursement to ensure that there will be sufficient funds remaining in the corrective action mechanism to cover the “next” corrective action that may occur.  This ensures that funds remain in the corrective action financial assurance mechanism to protect the State if an owner/operator defaults on its obligations to perform corrective action.  Therefore, corrective action should be performed by the owner/operator without accessing the financial mechanism  
¶(b)

The purpose and necessity of the addition is to clarify that the owner/operator will have a five year time-table to replenish a financial assurance demonstration accessed for corrective actions at the landfill.  This five year replenishment can also be adjusted if agreed to by CalRecycle and RWQCB.  Without this addition, owner/operators with a need to access the financial assurance demonstration for covered activities would not have clear direction regarding replacement of the financial assurance to CalRecycle.

¶¶(c) and (d)
The purpose and necessity of the amendments is to adjust the sequence of these subsections to accommodate the insertion of the new ¶(b).

Article 2.

CalRecycle - Financial Assurance Mechanisms

§22245.
CalRecycle - Pledge of Revenue.

¶(e)
The purpose and necessity of the amendment is to identify that a new pledge of revenue form - CalRecycle 114 - is required to be submitted with each resolution and agreement.  The purpose of this form is to obtain a summary of all key information regarding the pledge and to obtain an annual certification by the public agency regarding the continuation of the pledge.  This will better protect CalRecycle by providing documentation of the continued existence of the pledge.  The link in this subsection to the form CalRecycle 114 will ensure that an owner/operator is aware of the necessary form to be submitted to CalRecycle.

§22248.
CalRecycle - Closure and/or Postclosure Maintenance and/or Reasonably Foreseeable Corrective Action Insurance.

¶(g)

Existing regulations identify that disbursements from insurance coverage are for reimbursement and that prior to these reimbursements a determination must be made that the remaining value of the policy is sufficient to cover the remaining insured costs.  The application of this requirement has met with unexpected delays from the insurance providers, especially in situations where CalRecycle has filed the claim against the policy as the beneficiary of the policy.

The purpose and necessity of the amendment is to replace the term “reimbursement” with the more generic term “disbursement” to clarify that funds may be disbursed either in advance of the action taken or as a reimbursement for expenses.  This is consistent with the language in §22234(a).  In addition, all expenditures will be reviewed and approved in writing by CalRecycle or its designee, clarifying that insurers do not have the authority to withhold disbursements for covered activities under the premise that potential remaining costs will not be fully covered.

¶(h)
Existing regulation identifies that the insured activity has to be ordered by CalRecycle or its designee, resulting in potential ambiguity regarding covered activities and the timing of activities and the obligations on the insurer’s part.

The purpose and necessity of the amendment is to clarify that insured activities can also be ordered by EA, RWQCB, or other government entity or court of competent jurisdiction.  This is consistent with the changes made to §22231(b).  

The amendment further clarifies that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of CalRecycle, regardless of any remaining premiums to be paid to the insurer.  Collection of insurance premiums is an agreement between the owner/operator and the insurer.  CalRecycle must be able to accept the demonstration of the insurance coverage at face value to qualify the coverage as financial assurance to CalRecycle that payment for the covered activities will be made.  This is consistent with §22231(b).

¶(j)
Existing regulation identifies detailed requirements imposed on the insurer regarding cancellation, termination, and nonrenewal of the policy.  The purpose and necessity of the amendment is to remove these requirements and instead reference §22231, which already provides criteria for cancellation, termination, and nonrenewal.

¶(m)

Existing regulation identifies a reference to the certificate of insurance form, which is required to be completed in order to provide evidence of insurance coverage.

The purpose and necessity of the amendment is to update the referenced date of the associated form and to remove the redundant phrase “which is incorporated by reference.”  Form CalRecycle 106 has been adopted by the rulemaking process and is therefore fully included in the regulations, not just incorporated by reference.

Appendix 3
Financial Assurance Forms

CalRecycle 100
Trust Agreement

Page 1, line 2

The purpose and necessity of the amendment is to clarify that the “Trust Agreement” is the “Agreement” referred to throughout the form.

Page 1, Paragraph 4, section (d)
Existing regulation identifies the “beneficiary” of the Agreement with excessive brevity which may lead to ambiguity.  The Agreement can be utilized as either a cash fund for closure, postclosure maintenance, or corrective action activities, or as a cash fund available to all third-party claimants with valid liability claims against the Grantor.

The purpose and necessity of the amendment is to clarify the two distinct uses of the Agreement and the specifically associated Beneficiary in either instance.

Page 1, Section 3

The purpose and necessity of the amendments is to make the Agreement internally consistent with the terms defined in Section 1 of the Agreement.

Page 2, Section 4

The purpose and necessity of the amendment is to make the phrasing consistent with the associated portions of the financial assurance disbursement regulation, §22234, and to clarify that the Trustee will make disbursements to the Grantor as directed, not just reimbursements.

Page 2, Section 4a. (a)

The purpose and necessity of the proposed amendment is to make the phrasing consistent with the defined parties from Section 1 of the Agreement, updating the term “beneficiary” to “third party claimant.”

Page 3, Section 6

The purpose and necessity of the proposed amendment is to make the phrasing consistent with the defined parties from Section 1 of the Agreement, updating the term “CalRecycle” to “Beneficiary.”

Date of Form

The date of the form is updated to correspond to the rulemaking.
CalRecycle 106
Certificate of Insurance for Closure, Postclosure Maintenance, Reasonably Foreseeable Corrective Action

Page 1, paragraph 1

The purpose and necessity of the amendment is to make the form consistent with the phrasing and requirements of the associated text of the regulation, §22248(h), by clarifying that the insurer is required to make payments without delay for insured activities.  The amendment removes any potential ambiguity regarding a CalRecycle request for a disbursement and the insurers role in determining whether the payment is needed.  Additionally, the paragraph is amended to remove the use of the redundant word “shown.”.

Page 1, paragraph 2
The purpose and necessity of the amendment is to provide the opportunity for the insured and insurer to declare their mutual agreement to allow the coverage to adjust annually within constraints to match the updated costs of the insured activity.  The paragraph further clarifies that no decrease in the amount of the insured coverage will occur within prior written permission from CalRecycle .

Page 1, paragraph 4

The purpose and necessity of the amendment is to clarify the disbursement process the insurer is to follow.  Specifically, the insured will only act on disbursement requests reviewed and approved in writing by CalRecycle or its designee.  This is consistent with the change made to §22248(g) and clarifies that insurers do not have the authority to withhold disbursements for covered activities under the premise that potential remaining costs will not be fully covered.

Page 2, paragraph 1

Existing regulation identifies that the insured activity has to be ordered by CalRecycle or its designee resulting in potential ambiguity regarding covered activities and the timing of activities and the obligations on the insurer’s part.

The purpose and necessity of the amendment is to clarify that insured activities can also be ordered by EA, RWQCB, or other government entity or court of competent jurisdiction.  This is consistent with the changes being made to §§22231(b)(3) and 22248(h).  

The amendment further clarifies that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of CalRecycle regardless of any remaining premiums to be paid to the insurer.  Collection of insurance premiums is an agreement between the owner/operator and the insurer.  CalRecycle must be able to accept the demonstration of the insurance coverage at face value to qualify the coverage as financial assurance to CalRecycle that payment for the covered activities will be made.  This is consistent with §22231(b) and the changes being made to §22248(h).
Page 2, paragraph 3

This amendment clarifies that the insurer waives notification of amendments to plans, permits, laws, statutes, rules, and regulations and agrees that any such amendments shall not alleviate the insurer’s obligations regarding the coverage provided.  The purpose and necessity of the amendment is to clarity that an insurer’s lack of receipt of an identified notification does not lessen its obligations under the policy in any manner.  The insurer’s obligation is to provide the “face amount” of the policy when insured activities occur.  Amendments to the owner/operator requirements through any means does not allow the insurer to withdraw its coverage and financial obligation.  To allow the insurer to withdraw its coverage under these circumstances would void the use and acceptability of the insurance policy for financial assurance purposes.

Page 2, paragraph 4, items (1),(2), and (3)

Existing regulations only identify a limited circumstance of “closure” that is ordered by CalRecycle or “any other state or federal agency” as the qualifying statement of the regulation.  These limited and vague references do not fully identify the circumstances associated with the subsection.

The purpose and necessity of the amendment is to be consistent with the changes made to §§22231(b) and 22248(h).  The amendment clarifies that “closure” can be either partial or complete, that a postclosure maintenance or corrective action order also prevents cancellation, termination, or non-renewal of the policy, and that an order of EA, RWQCB, or other government entity also prevents cancellation, termination, or non-renewal of the policy.

Page 2, paragraph 6

The purpose and necessity of the amendment is to use the same abbreviation used throughout the form, replacing the phrase “Department of Resources Recycling and Recovery” with “CalRecycle.”

Date of Form

The date of the form is updated to correspond to the rulemaking.
CalRecycle 114
Pledge of Revenue Requirements

Entire Form

The purpose and necessity of the new form CalRecycle 114 is to obtain a summary of all key information regarding the pledge, when used per §22245, and to obtain an annual certification by the public agency regarding the continuation of the pledge.  This will better protect CalRecycle by providing documentation of the continued existence of the pledge.  Use of this form will resolve concerns identified by owners/operators regarding the information necessary for submittal to obtain approval of the use of this demonstration by CalRecycle.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

CalRecycle considered the alternative of making no amendment to the regulation and continuing to implement existing practice but determined that the proposed amendments are necessary to clarify the requirements and to comply with the requirements of Assembly Bill 2296 (Montanez, Chapter 504, Statutes of 2006).  CalRecycle determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

In addition, CalRecycle considered various specific alternatives when developing §22211.  A brief description of five of the alternatives considered and the reasons for rejecting these alternatives are:
1. Increase the financial assurance demonstration to a factor of 43 times the annual postclosure maintenance cost (from the current 30 times factor) to allow interest earnings potential to provide for all the ongoing annual maintenance costs estimated at the closed landfill.  This alternative would have created individual financial assurance demonstrations valued to be capable of providing for the expenses of the closed landfill for at least 100 years.  This alternative was rejected as being unnecessary to meet the statutory requirement for the owner/operator to provide sufficient financial assurance.
2. Maintain the current financial assurance multiplier at a value of 30 times the annual cost of postclosure maintenance and not allow any decreases until the waste in the landfill no longer posed a threat to public health and safety and the environment.  This financial assurance requirement would have provided a greatly extended life-span to provide for the postclosure maintenance costs, but it would not have survived for an indefinite period.  This alternative was rejected as being unnecessary to meet the statutory requirement for the owner/operator to provide sufficient financial assurance.
3. Allow all operators, including those with active landfills, to access the value of their individual postclosure maintenance financial assurance demonstration to a value 15 times the annual cost of postclosure maintenance.  At that point, the operator would be required to maintain the financial demonstration and continue to perform postclosure maintenance activities until the waste no longer posed a threat.  This alternative was rejected as being premature pending certain potential statutory changes and, while saving the owner/operator potential demonstration expenses, exposing the State to an unacceptable level of financial exposure should the owner/operator fail to perform as required by existing law and regulations.
4. Allow operators to access the value of their individual postclosure maintenance financial assurance demonstration to a value of 5 times the annual cost of postclosure maintenance, but require that the transfer of the closed facility to a new owner/operator would require the reinstatement of the financial demonstration to a 15 times value.  The new owner/operator could then prove their ability to maintain the closed landfill and reduce the financial demonstration to a 5 times the annual cost of postclosure maintenance value to be maintained until the waste no longer posed a threat.  This alternative was rejected as being premature pending certain potential statutory changes and, while saving the owner/operator potential demonstration expenses, exposing the State to an unacceptable level of financial exposure should the owner/operator fail to perform as required by existing law and regulations.
5. Pursue statutory authority to create a sufficiently funded statewide pooled fund to be accessed at times of default by the State to protect health and safety or the environment.  The pooled fund would be available for postclosure maintenance costs and corrective action costs that the owner/operator and the individual financial assurance demonstration were incapable of addressing.  (Note:  A pooled fund was created by statute last year (AB 274, Portantino, Chapter 318, Statutes of 2006).  However, this fund is not yet effective and, as designed, may not provide sufficient funding to protect the State.)  This alternative is not within the control of CalRecycle.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS

CalRecycle relied on the Board commissioned study by ICF Consulting Services of Fairfax, Virginia (ICF), This study analyzed conditions that potentially affect solid waste landfills and various financial assurance mechanisms that would protect the State from long-term postclosure maintenance or corrective action costs.  At its December 2007 CIWMB Board Meeting, the Board accepted this ICF study together with CIWMB staff report analyzing this study.  (See December 2007 Board agenda items 11 and 12.)  With the information from the ICF study, CalRecycle staff estimated and analyzed system-wide costs and potential owner/operator failures associated with postclosure maintenance and corrective actions throughout California and estimated potential financial impacts from various regulatory amendments considered.  These analyses were shared and discussed with stakeholders at public workshops and CIWMB meetings throughout 2008.
CalRecycle also relied on:

· 2003 - 2004 contractor’s report, “Landfill Facility Compliance Study.”  The compliance study was performed for CIWMB by GeoSyntec Consultants, Inc., Oakland, California.  
· Interstate Technology Regulatory Council (ITRC), Alternative Landfill Technologies Team, postclosure care approach titled, “Evaluating, Optimizing, or Ending Post-Closure Care at Municipal Solid Waste Landfills Based on Site-Specific Data Evaluations,” Dated September 2006.
· Environmental Research & Education Foundation (EREF) postclosure care approach titled, “Performance-Based System for Post-Closure Care at MSW Landfills: A Procedure for Providing Long-Term Stewardship under RCRA Subtitle D,” prepared by GeoSyntec Consultants, dated September 2006.

· CalRecycle survey of corrective action measures performed at California landfills from 1993-2008.
· CIWMB Meeting Agenda - June 17, 2008, Item No. 15; July 21, 2008, Item No. 14; August 19, 2008, Item No. 6; and April 21, 2009, Item No. 2.
CalRecycle also relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code; applicable Code of Federal Regulations and federal register sections; analysis by CalRecycle staff; and written and oral comments and input from other regulatory agencies, CalRecycle -certified Enforcement Agencies, the regulated community, and the public.
DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations because California is authorized by comparable federal US EPA requirements to maintain California specific regulations that are as complete and at least as stringent as the federal Subtitle D requirements contained in Title 40, Part 258, of the Code of Federal Regulations.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CalRecycle staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, CalRecycle relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.  CalRecycle staff prepared a subsequent economic and fiscal analysis evaluating the effect of the adopted regulations.  This analysis is included as Appendix A.
MANDATE ON STATE AGENCIES, LOCAL AGENCIES, OR SCHOOL DISTRICTS
CalRecycle staff determined that adoption of the proposed regulations will not impose a mandate on local agencies or school districts.  CalRecycle staff further determined that the proposed regulation changes will result in no costs or savings to state agencies, no costs to any local agency or school district that is required to be reimbursed under Part 7 (commencing with §17500) of Division 4 of the Government Code, no other non-discretionary costs or savings imposed on local agencies, and no costs or savings in federal funding to the state.  CalRecycle staff prepared a subsequent economic and fiscal analysis evaluating the effect of the adopted regulations.  This analysis is included as Appendix A.

FINDING ON NECESSITY OF REPORTS

CalRecycle has found that the requirements for specific reports are necessary for the health, safety, and welfare of the people of the state because it will help to ensure that the standards are met by operators and adequately monitored by CalRecycle or local enforcement agencies.
APPENDIX A

Financial Assurance Demonstration Coverage for Cost Estimates, Over Time, Due to the Final Rulemaking

CalRecycle considered appropriate actions to clarify the requirements and maintain appropriate levels of financial assurance coverage by holding numerous public workshops, working group sessions over a five year time-frame, and by performing a study of the financial assurances demonstrations and the exposure created by landfills.  The current statutory requirements identify that as long as the waste continues to pose a threat, the operator is required to maintain the closed facility. There is currently no scientific basis to pre-determine when waste will no longer pose a threat, and the waste may pose a threat indefinitely.  
The economic impact analysis originally noticed for this rulemaking was based on the proposed clarification of the reduction of the postclosure maintenance cost estimate multiplier from 30 times the annual cost estimate to a minimum of five (5) times the annual cost estimate over time.  The final rule further defines and amends this multiplier, identifying reductions available to a minimum of 15 times the annual postclosure maintenance cost estimate over time.  The following discussion provides information regarding the extent this adjustment to the final rule will impact the regulated community.  In addition, the originally noticed rulemaking contained no economic impact regarding rule changes for financial assurance demonstrations for reasonably foreseeable corrective action activities.  The following update to the economic impact is broken into two discussions to reflect these costs.

Postclosure Maintenance - Estimated Impact
The current regulations allow the operator to reduce the financial assurance demonstration on a year-for-year basis, beginning with a demonstration sufficient to provide for 30 years of postclosure maintenance expenses.  Potentially, this year-for-year reduction could reach an ultimate reduction of zero financial assurance coverage after 30 years.  However, if CalRecycle were to allow a reduction of the financial assurance demonstration to zero, such an allowance would leave the State with no financial assurance coverage for the closed landfill.  Current regulation also requires maintaining financial assurance coverage until the waste no longer poses a threat, but it doesn’t specify any automatic time period past the initial 30 years.  The current regulations would be implemented on a site-by-site basis through new cost estimates based on the potential on-going postclosure maintenance costs at the time of the review.  These reviews occur every five years throughout the postclosure maintenance period.  These postclosure maintenance cost estimates will vary, but it is reasonable to assume, based on the information CalRecycle has gathered, that postclosure maintenance costs could easily be needed to cover more than 30 additional years of postclosure maintenance.  

The furthest any operator has progressed with postclosure maintenance activities is currently 18 years.  However, this particular operator also maintains their financial assurance demonstration equal to a 30-year value of postclosure maintenance cost estimate.  Review of the remaining closed facilities identifies that the operator of one facility closed in 1993 - over 16 years ago - has been allowed to reduce their financial assurance demonstration as the years have proceeded and currently provides a financial assurance demonstration for 15 times the annual postclosure maintenance cost estimate.  Thus, all sites currently maintain their financial assurance demonstration of at least 15 times the annual postclosure maintenance cost estimate.

To show an estimate of the possible impact of the final rule, it is imperative to understand that CalRecycle made a pro-active effort to clarify the current requirements in a timely manner to minimize financial impacts to the operators of landfills.  Since a reduction of financial assurance demonstrations to a zero value would not result in a true financial assurance demonstration to the State, such a situation is not reasonable to consider.  A reasonable minimum that could be considered as actually providing any financial assurance to the State would need to be enough value to cover the expense for the closed landfill to be maintained from one five-year review to the next - five years value of postclosure maintenance costs demonstrated by the financial assurance mechanism.  Thus, the minimum required amount of postclosure maintenance financial assurance under current regulations is arguably at least five times the annual postclosure maintenance cost estimate.  The rulemaking as originally noticed allowed a reduction in the financial assurance demonstration to a minimum value of five times the annual postclosure maintenance cost, thereby making the minimum requirement under current regulations explicit.  The adopted final rule increases the minimum required financial assurance value, requiring operators to maintain a financial assurance demonstration of at least 15 times the annual postclosure maintenance cost, thereby providing clarity and predictability to allow operators to plan in advance for future costs.  The mean coverage for postclosure maintenance costs is equal to $6.7 million, divided by the current 30 year demonstration, yields a mean annual postclosure maintenance cost estimate value rounded to $225,000 ($223,333 actual).  The cost to the operator to provide financial assurance demonstrations is based on the cost of obtaining a letter of credit or purchasing a surety bond.  Either of these financial instruments generally carry a fee of between 0.5% - 1.5% of the face value of the coverage, depending on the individual operator and their credit worthiness.  An average cost of 1.0% would be considered typical for purposes of these calculations.  This equates to a cost to comply with financial assurance demonstration requirements, on average, of $2,250 per year multiplied by the multiplier applied to the postclosure maintenance cost estimate.  Utilizing this calculation of financial assurance demonstration costs for complying with the current regulations, the operator will face average annual compliance costs over time of $11,250 (annual postclosure maintenance cost multiplied by a minimum five year financial assurance demonstration requirement).  

The adopted final rule allows all operators of currently closed and closing landfills to reduce their financial assurance demonstration on a year-for-year basis corresponding to the number of years the landfill has been closed to a minimum of 15 times the annual postclosure maintenance costs.  This rule amendment will result in average annual compliance costs over time of $33,750 (annual postclosure maintenance cost multiplied by a minimum 15 year financial assurance demonstration requirement.)    To compare the cost of the adopted final rule to the current regulations, these operators will face average annual compliance costs, over time, of $22,500 more than the minimum calculated above for the current regulations. 

The adopted final rule also requires all operators of currently active landfills to maintain the postclosure maintenance financial assurance demonstration at a value of 30 times the annual postclosure maintenance cost estimate, until each five-year review of the plans and performance of the closed landfill.  If the operator satisfies the identified performance criteria, CalRecycle will approve a reduction in the multiplier in increments of five, ultimately to a minimum of 15.  Operators unwilling or unable to meet the performance criteria will be required to maintain their financial assurance demonstration at a value of 30 times the annual postclosure maintenance cost.  This rule amendment will result in average annual compliance costs, over time, of $33,750 to $67,500 (annual postclosure maintenance cost multiplied by a minimum multiplier of 15 to 30 to set the minimum financial assurance demonstration requirement).  To compare the cost of the adopted final rule to the current regulations, these operators will face average annual compliance costs, over time, of $22,500 to $56,250 more than the minimum calculated above for the current regulations. 
To summarize, operators will face average annual compliance costs over time of $11,250 under the current regulations, $33,750 under the adopted final rule for currently closed and closing landfills, and $33,750 to $67,500 under the adopted final rule for currently active landfills.  Therefore, the cost of complying with the adopted final rule , over time, is greater than the cost of complying with the current regulations.   However, while the cost over time is greater, all landfills subject to the adopted final rule currently maintain financial assurance demonstrations in amounts in excess of that required for 15 years of postclosure maintenance.  Therefore, the adopted final rule will have no immediate economic impact to the operators of landfills in California.

Corrective Action - Estimated Impact
The current regulations require all landfill operators subject to the corrective action requirements of the regulations to provide a cost estimate for the known or reasonably foreseeable corrective action activities needed to respond to a release to ground or surface water from the landfill.  These estimates are reviewed and approved by the Regional Water Quality Control Board, and the operator must provide a financial assurance demonstration to CalRecycle to assure the operator’s financial ability to respond to these releases, in an amount equal to the approved cost estimate.  The originally noticed rulemaking included the expanded ability of the corrective action financial assurance demonstration to also be available in instances where corrective actions not related to releases to water n may be required at the landfill.

The adopted final rule also includes a detailed process for determining the most expensive known or reasonably foreseeable corrective action cost estimate either water release related or non-water release related - and requires the demonstration of acceptable financial assurances to match the value of this estimate.  The economic impact of this change to the financial assurance demonstration requirement is unknown at this time, since it is not yet determined how often the non-water release estimate will be higher than the water release estimate.  It is anticipated that in most instances the water release estimate will continue to be the greatest.  However, a landfill without any potential for groundwater release may have an approved estimate of $0 under the current regulations and will now be subject to a reasonably foreseeable non-water release estimate and financial demonstration.  Similarly, a landfill with little or no reasonably foreseeable water release impacts, and no current need for a landfill gas collection system, may reasonably calculate a need for a landfill gas collection system in the future (non-water release), and will now be required to provide the financial assurance demonstration for these reasonably foreseeable costs.

The adopted final rule will bring all landfill operators under the direct review and approval of CalRecycle for financial assurance demonstrations for all permit actions and plan reviews for current reasonably foreseeable corrective action estimates.  This process will dramatically increase the compliance response of landfill operators and will result in an economic impact of indeterminate cost.
� Pursuant to SB 63 (Strickland, Statutes of 2009, Chapter 21), as of January 1, 2010, the California Integrated Waste Management Board (CIWMB) ceased to exist as a Board and became part of (subjoined into) a new Department of  Resources Recycling and Recovery (CalRecycle).   Since the regulations were noticed prior to the chaptering of SB 63, the noticed regulations and Initial Statement of Reasons referenced CIWMB rather than CalRecycle.  However,  pursuant to Public Resources Code section 40401(a)(1), except as otherwise specified by statute, CalRecycle succeeds to and is vested with all of the authority, duties, powers, purposes, responsibilities, and jurisdiction of the former CIWMB.  Therefore, in these proposed regulations and Final Statement of Reasons, we have now replaced all references to CIWMB with CalRecycle.


� The Initial Statement of Reasons incorrectly listed the ITRC and EREF reports as one report.  They are actually two separate reports and are now listed separately.
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