DRAFT


NOTICE OF PROPOSED RULEMAKING

Title 14:

Natural Resources

Division 7:

Solid Waste
Chapter 4:
Resources Conservation Programs
Article 3:
REGULATIONS FOR THE RIGID PLASTIC PACKAGING CONTAINER PROGRAM
Sections Amended: 17943, 17944, 17946, 17946.5, 17947, 17948, 17948.5, and 17949.
Sections Added: 17944.1, 17945.1, 17945.2, 17945.3, 17945.4, 17945.5, 17948.1, and 17948.2.
Sections Repealed: 17942, 17944.2, 17944.5, and 17945.
PROPOSED REGULATORY ACTION

The Department of Resources Recycling and Recovery (Department) proposes to take action (either amend, add, or repeal) on the following Title 14, California Code of Regulations (14 CCR), Sections 17942, 17943, 17944, 17944.1, 17944.2, 17944.5, 17945, 17945.1, 17945.2, 17945.3, 17945.4, 17945.5, 17946, 17946.5, 17947, 17948, 17948.1, 17948.2, 17948.5, and 17949, of the existing Rigid Plastic Packaging Container Program regulations.

The purpose of the regulatory modification is to delete obsolete provisions, clarify and ensure consistency with recent statutory changes, remove the question and answer format that stakeholders said was confusing, clarify specific definitions; clarify the certification process to provide clear direction to the regulated industry; clarify the compliance formulas and calculations; refine the penalty calculations; and make other grammatical and punctuation corrections. 
WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulations to the Department.  The written comment period for this rulemaking ends at 5:00 p.m. on March 28, 2011.  The Department will also accept oral and written comments during the public hearing described below.  Please submit your written comments to:

Gale Tong
Compliance and Enforcement Division
Department of Resources Recycling and Recovery
P.O. Box 4025, M.S. 10A-17
Sacramento, CA  95812-4025

e-mail:  RPPC@CALRECYCLE.CA.GOV
Fax:  (916) 319-7772
Phone: (916) 341-6517
PUBLIC HEARING

A public hearing to receive comments on the proposed rulemaking is scheduled for 
April 8, 2011.  The Department will hold the hearing in the Conference Room 550 (Fifth Floor) at the Joe Serna, Jr. Cal/EPA Building, 1001 I Street, Sacramento, California.  The hearing will begin at 10:00 a.m., and conclude after the public gives all testimony.   The Department requests that persons who make oral comments at the hearing also submit written copies of their testimony at the hearing.  The Conference Room 550 is wheelchair accessible.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

The Rigid Plastic Packaging Container (RPPC) Act of 1991 (Hart, Chapter 769, Statutes of 1991) was passed by the Legislature, and approved by the Governor on October 9, 1991.  The law took effect as Public Resources Code (PRC) Section 42300 et seq. on January 1, 1992.  As required by PRC section 42325, regulations were adopted by the California Integrated Waste Management Board (predecessor of the Department of Resources Recycling and Recovery (Department)) on July 1, 1994 and became effective January 1, 1995.

The law requires every RPPC offered for sale in California to meet, on average, one of five compliance criteria.  These criteria were designed to encourage reuse and recycling of RPPCs, the use of more postconsumer resin in RPPCs, and a reduction in the amount of virgin resin used to manufacture RPPCs.  

The California Integrated Waste Management Board (CIWMB) adopted an all-container recycling rate range of 23.3 percent to 25.2 percent for 1995 and did not pursue any enforcement certification.  Because the recycling rate was below 25 percent for 1996 through 2001, the Board directed staff to enforce the requirements of statute and law requiring certification from randomly selected product manufacturers.  Changes in statute in 2004 (Chesbro, Chapter 561, Statutes of 2004) eliminated the all-container and polyethylene terephthalate (PET) recycling rate compliance option.  Therefore, the Department no longer calculates the all-container recycling rate and requires certifications of compliance from randomly selected product manufacturers.

With several years of experience conducting certifications and taking individual enforcement actions, it has become clear that there are unnecessary redundancies, inconsistencies, and complexities in the regulations.  Amendments to the regulations are necessary to clean-up, clarify, and simplify the provisions to level the playing field among regulated product manufacturers.

The purpose of the regulatory modification is to delete obsolete provisions, clarify and ensure consistency with recent statutory changes including: (SB 743, Chesbro, Stats. 2005, c.666 and SB 1344, Chesbro, Stats. 2006, c. 144), remove the question and answer format that stakeholders said was confusing, clarify specific definitions, clarify the certification process to provide clear direction to the regulated industry, clarify the compliance calculations, refine the penalty calculations, and make other grammatical and punctuation corrections.  

In March 2007, staff was directed by the Board to convene an Advisory Committee of interested parties consisting of product and container manufacturers, resin suppliers, recyclers, local governments, environmental groups, and all other interested parties, for the purpose of amending the RPPC regulations.  The following are the proposed revisions resulting from the Advisory Committee comments:
· Regulation of Almost Identical Containers 

The definition of a rigid plastic packaging container was revised to include containers that are almost identical to regulated containers, but that are not currently regulated by the existing regulations. This regulatory inconsistency creates an inequitable regulatory environment.  For example, containers with metal handles are currently not regulated, even though the same container without a handle, or with a plastic handle, is regulated.  Thus, companies using containers with metal handles receive a competitive advantage over companies using regulated containers (by avoiding costs to obtain RPPC compliant containers and reduce the number of container lines they would have to document compliance for if the company was asked to certify individual compliance by the Department).  The proposed regulatory change corrects this oversight and creates a more equitable regulatory environment for all product manufacturers using similar containers.  

This change is consistent with the statutory definition of an RPPC in PRC Subsection 42301(f).

Another inconsistency in the current definition of an RPPC which allows companies using almost identical non-regulated packaging to gain a competitive advantage over companies using similar regulated packaging, concerns whether or not the container is capable of multiple re-closure.  Although Statute does not limit RPPCs to packaging that is capable of re-closure (PRC Subsection 42301(f)), existing regulations only regulate containers capable of re-closure (e.g., heat or sonically sealed containers are not regulated).  Many of these “sealed” containers otherwise meet the definition of an RPPC while similar packages that are not sealed, and are capable of multiple re-closure, are regulated.  Therefore, to address this inconsistency, the regulatory definition of a RPPC is revised from “capable of multiple re-closure” to “capable of at least one closure.”  Containers without a lid, such as a nursery pot, remain outside the definition of an RPPC.

Regulation of almost identical container issues are further discussed under Section 17943 (b) and (s).

· Definition of Rigid Plastic Packaging Container Volume and Relatively Inflexible Container
Draft informal regulation changes originally proposed to use the labeled volume of the container to determine if the container was regulated.  However, stakeholder comments noted that the statutory definition clearly states that an RPPC has volumetric capacity of between eight (8) ounces and five (5) gallons and that the proposed change was inconsistent with statute.  The regulations were changed to be consistent with statute.  

Based on stakeholder feedback, clarifying language is added regarding the term “relatively inflexible.”  The relevant statutory language states that an RPPC must have a “relatively inflexible finite shape or form.” (PRC Subsection 42301(f)).  The Department interprets “relatively inflexible” to mean that some level of flexibility in shape or form is allowable and proposes further clarification in the revised definition.  The revision says that a container is able to maintain the same shape whether or not it is holding a product.  This would exclude packaging made of film plastic that is flexible and will change shape when holding a product.  

Regulation of volume and relatively inflexible container issues are further discussed under Section 17943(s).

· Product Manufacturer Selection and Notification Process  

Based on stakeholder feedback that the process for selecting and notifying companies for certification is unclear, as well as concerns about equity in how companies were selected for certification, language is added that defines the process the Department staff will use to select and notify companies that will be asked to certify.  

Regulation of product manufacturer selection and notification process and issues are further discussed under Section 17945.1.  
· Pre-Certification Process 

To address stakeholder concerns regarding allowing sufficient time for implementation, the revised regulations include a new pre-certification process.  Newly identified manufacturers would be notified about the requirements of the RPPC law one (1) year before they might be notified that they were selected to demonstrate compliance during a measurement period (calendar year).  This also provides the Department staff ample time to work with these newly identified companies to resolve questions and compliance issues prior to including them in a certification cycle.  

Regulation of product manufacturer pre-certification process issues are further discussed under Section 17945.1.  
· Limitation on use of post-industrial material to meet postconsumer material requirements 

Statute excludes post-industrial material commonly reused within an original fabrication or manufacturing process from the definition of postconsumer material (PRC Subsection 42301(g)).  In addition, based on information provided by product manufacturers in previous certification cycles and on input from plastic processors on the Advisory Committee, there appears to be established reuse practices and existing markets for post-industrial material such that significant quantities are not being disposed.  The regulations were changed to be consistent with statute and current practices.  The Proposed definition of the postconsumer material is located under proposed Section 17943 (m).  
PLAIN ENGLISH REQUIREMENTS
Department staff prepared the proposed regulatory changes pursuant to the standard of clarity provided in Government Code section 11349 and the plain English requirements of Government Code sections 11342.580 and 11346.2(a)(1).  The proposed regulations are considered non-technical and can be easily understood by those who will use them.

AUTHORITY AND REFERENCES

Public Resources Code (PRC) sections 40502 and 42325 provide authority for this proposed regulation change. The purpose of the proposed regulation is to implement, interpret and make specific PRC sections 40062, 40170, 42300, 42301, 42310, 42310.2, 42310.3, 42320, 42321, 42322, 42323, 42325, 42326, 42330, and 42340. 
FEDERAL LAW OR REGULATIONS MANDATE
No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.
MANDATE ON STATE AGENCIES, LOCAL AGENCIES, OR SCHOOL DISTRICTS

Department staff have determined that the there are no local agency mandates and that the proposed regulations will result in no costs to local agencies, state agencies, or school districts, and no costs to any local agency or school district that is required to be reimbursed under Part 7 (commencing with Section17500) of Division 4 of the Government Code, or other non-discretionary costs or savings on local agencies or school districts, and no costs or savings in federal funding to the state.  Department staff has also determined there are no costs or savings to state agencies.
EFFECT ON HOUSING COSTS
Department staff made an initial determination that the proposed regulation changes would not have a significant effect on housing costs.

EFFECT ON BUSINESSES

Department staff made an initial determination that the proposed regulations will not have a significant statewide adverse economic impact directly affecting businesses or on the ability of California businesses to compete with businesses in other states. 
Pursuant to Government Code section 11346.3, the Department has found that a report from businesses is necessary to ensure the health, safety, and welfare of the people of the State of California.
EFFECT ON SMALL BUSINESSES

Department staff made an initial determination that the proposed regulations will not have a significant statewide adverse economic impact directly impacting small businesses or on the ability of California small businesses to compete with businesses in other states.  
The amended regulations do not require small product manufacturers, the small businesses impacted by the amendments, to acquire new equipment or processes.  Because of this, there are no initial compliance costs.  However, the amended regulations do impose an annual on-going compliance cost of $196 per year on small product manufacturers. 
Pursuant to Government Code section 11346.3, the Department has found that a report from small businesses is necessary to ensure the health, safety, and welfare of the people of the State of California.
EFFECT ON CREATION OR ELIMINATION OF JOBS, EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
Department staff has determined that the proposed regulatory action will not affect:  1) the creation or elimination of jobs within the State of California; 2) the creation of new or the elimination of existing businesses within California; or 3) the expansion of businesses currently doing business within the state. 

COST IMPACTS ON REPRESENTATIVE PERSON OR BUSINESS
Department staff analyzed the economic impact of the proposed action.  The Department estimates the average, annual ongoing costs to private persons or businesses who could incur to comply with the proposed regulations is $1,749.00.  Department staff estimates the average resident will spend less than 9 cents ($0.09) more each year to purchase the products of manufacturers impacted by the regulations.  The annual cost for manufacturer compliance will decrease over time as manufacturing and material supply processes become more developed and streamlined.

CONSIDERATION OF ALTERNATIVES
The Department must determine that no reasonable alternative considered by the Department or that has otherwise been identified and brought to the attention of the Department would be more effective in carrying out the purpose for which the action is proposed or would be as effective as and less burdensome to affected private persons than the proposed action.  The Department invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.

CONTACT PERSONS

Inquiries concerning the proposed administrative action or the substance of the proposed regulations may be directed to:

Gale Tong

Compliance and Enforcement Division

Department of Resources Recycling and Recovery

P.O. Box 4025, M.S. 10A-17
Sacramento, CA  95812-4025

e-mail: RPPC@CALRECYCLE.CA.GOV
Fax:  (916) 319-7772
Phone: (916) 341-6517

Back-up contact person to whom inquiries concerning the proposed administrative action or the substance of the proposed regulations may be directed:

Kathleen Marsh
Compliance and Enforcement Division
Department of Resources Recycling and Recovery

P.O. Box 4025, M.S. 10A-16
Sacramento, CA  95812-4025

e-mail:  Kathy.Marsh@CalRecycle.ca.gov
Fax: (916) 319-7251
Phone: (916) 341-6475
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The Department will have the entire rulemaking file and all information upon which the proposed regulations are based available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  Copies may be obtained by contacting Gale Tong at the address, e-mail, or telephone number listed above.  For more timely access to the proposed text of the regulations and in the interest of waste prevention, interested parties are encouraged to access the Department’s website at http://www.calrecycle.ca.gov/Laws/Rulemaking/RPPC/default.htm.  Additionally, the final statement of reasons will be available at the above listed Internet address or you may call the contact persons named above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

The Department may adopt the proposed regulation changes as described in this notice.  If the Department makes modifications which are sufficiently related to the proposed text, it will make the modified text – with changes clearly indicated – available to the public for at least 15 days before the Department adopts the regulations as revised.  Requests for the modified text should be made to the contact person.  The Department will transmit any modified text to all persons who testify at a public hearing if one is held; all persons who submit written comments at a public hearing, all persons whose comments are received during the comment period; and all persons who request notification of the availability of such changes.  The Department will accept written comments on the modified regulations for 15 days after the date on which they are made available.
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