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P R O C E E D I N G S
JUNE 8, 2011




         10:10 A.M.



SECTION MANAGER O’SHAUGHNESSY:  Good morning and welcome, ladies and gentlemen to the Rigid Plastic Packaging Container workshop.  I would like to note, to assist the audience and those listening to the Go To Meeting from this point forward, Rigid Plastic Packaging Containers will also be referred to as RPPCs.  So as we’re going through that will be a common term that I’m sure many in the room will be using.  



Today we are meeting on the 25th floor of the Cal EPA headquarters building.  And we haven’t been up here before.  Many in our audience here in-house in the conference room may not be familiar with the facilities.  So where you came in from the elevators, that main hallway, if you go out there and go to the right-hand side both the men’s and ladies’ restrooms are located there.  From a safety standpoint in the event of an alarm and we are required to evacuate this room we are required to evacuate immediately there are two exits on this main floor.  If you go out to that main hallway again by the elevators, either to the right or to the left are the main exits.  If it is not an all-building evacuation we will evacuate down to the 20th floor, we won’t walk down all 25 stories we will go to the 20th.  But in the event that it is an entire building evacuation we are asked to go down and meet kitty-corner across the street to Cesar Chavez Park.  If you cannot use the stairs please wait here in this meeting room and we will escort you to the waiting area where you can get assistance to evacuate from the building if it is needed.



The purpose for of our workshop today and today’s agenda includes the certification process timelines, compliance formulas, penalty formulas, we have a lunch break from 12 to 1.  We will then talk about resin switching, postconsumer revised draft regulations, the RPPC definitions revised draft regulations and finally a review of our final workshop which will be set for June 22nd.  



A court reporter is here with us to generate a transcript of this hearing.  In order to insure that all the comments are captured we ask that you wait to be recognized.  When called upon, please come to one of the microphones, which are located around the table.  Please make sure that a microphone is close enough and that the court reporter can capture your comments.  When first approaching the microphone we ask that you use and spell your first and last name and also state who you are representing.


For those that are participating via the Go To Meeting, please enter your comments using the chat function on the Go To Meeting service.  After we receive the comment we will read them into the record at the appropriate time.  As a reminder to all, we ask that when you start your comments that you state your name and who you represent for the court reporter.



At this time I would like to begin and introduce topic number one, our discussion of the certification process timeline.  I would like to introduce Georgianna Pfost.  Georgianna will be reviewing the certification process timeline.  And with that, Georgianna.


STAFF PERSON PFOST:  Before we start, did everyone pick up the handouts there at the end?  If not, go grab a set.  Then let’s get started.  As Trevor noted, our first discussion is about the proposed revisions, generally just clarifications to the certification process timelines.  



In the existing, current regulations Section 17946 describes the basis certification process.  Specifically, subsection (b) makes certifications due 90 days after the end of the measurement period, also sometimes called the certification year and usually the same as a calendar year.  And subsection (e) allows product manufacturers to request one 30 day extension for submitting the certification and the request is due before the certification due date.  Subsection (f) gives companies 30 days to submit additional information required if and when the Department finds the certification is incomplete.



Then in the proposed regulations the draft, which was published earlier this year and which you can find a copy online if you don’t have one already – we also have some here in the back – there are now two sections regarding the certification process timeline.  Section 17945.1 outlines the new precertification process, which gives additional notice to companies selected to certify, and 17945.2 discusses the certification process itself.  So starting with 17945.1, subsection (a) states a process for companies to provide general contact information and gives 90 days for newly identified product manufacturers to submit the information to the Department.  Subsection (a) also provides for precertification notices to be sent to product manufacturers at least a year before the start of the certification period or measurement period.  And subsection (c) provides that the certification notices themselves will be sent out to product manufacturers by March 1st of the certification period.



In the proposed regulations, section 17945.2 is the piece that now describes the general certification process that used to be in 17946.  Subsection (c) makes the certifications due 90 days after receipt of the certification notice.  Subsection (d) continues to allow product manufacturers to request a 30 day extension prior to the certification due date.  And when the Department determines that a certification is not complete, subsection (e) gives companies 30 days to submit the additional information required and also now up to another 30 days if requested and approved for cause.


Let’s pull out Handout 1A, which gives a summary of the certification process as shown in the revised draft of the regulations.  If you are participating via Go To Meeting you should be able to find the handout at the link shown there to the rulemaking file.  As you can see on this spreadsheet, the years are labeled in the column over to the left and you can see that the total timeframe for the single certification cycle involves four calendar years:  starting with the precertification notice sent out in January of year one, a year before the certification period and two years before the certifications are due to April 1st in year three, which is when the certifications are due, and then the Department’s final report of companies penalized by July of year four.  You will notice some other dates are included here for processes which we won’t be discussing specifically today but are shown for completeness so you can better sense the whole timeline, such as the time for requesting advice from the Department after the precertification notice in year one and for companies later selected for certification, the submittal and processing of waiver request and methodologies during the certification period, so in the middle of year two.



Are there any general comments or questions on the timeline?  We will be going into more of the details here.



(No response.) 



SECTION MANAGER O’SHAUGHNESSY:  Marcus, are there any comments or questions online at this time?



STAFF PERSON SANTILLANO:  Not at this time.



SECTION MANAGER O’SHAUGHNESSY:  All right.



STAFF PERSON PFOST:  Okay, moving on.  In reviewing the regulations as proposed, the draft you’ve already seen, we realize that some additional edits were needed to clarify the certification timelines and when specific items are due, either to go out from the Department or to be submitted by product manufacturers.  So in Section 17945.1 on the precertification process we’ve drafted revised proposed language which creates separate subsections for the three distinct notification processes.  So subsection (a) not focuses on the process of contacting newly identified companies that appear to use RPPCs in California and thus may be subject to the program.  Subsection (b) describes the precertification notice process and (d) now describes the certification notice itself.


So if you take a look at Handout 1B that shows those two sections and you can follow along.  The revisions we’re proposing are in double strikeouts or double underlines or, depending on how yours printed out, it may just look like a thick line.  And again it should be available there online for those of you using Go To Meeting.  



So to summarize some of the details of what we have clarified, in 19745.1(a) we have revised the title to specify that this subsection is simply about gathering contact information from newly identified companies, those that appear to be subject to the program.  And we have also tried to clarify the list of general contact information to be submitted and added in here and elsewhere in the regulations company web address if one is available.



Then in subsection (b) we have drafted language to more fully explain the anticipated precertification process and the information that is needed from product manufacturers at this point.  As noted already, the precertification process will begin with the Department selecting a pool of product manufacturers who may subsequently be selected to certify.  The Department will send a written precertification notice to these companies by January 31st of the year prior to the measurement period, so prior to the certification year and over two years before the certifications are actually due.  Subsection (b)(2) is added here to remind the selected companies that they can request an advisory opinion from the Department at this time to help them determine which of their containers are RPPCs and would be included in the certification.  And then subsection (b)(3) clarifies that a company must submit contact information within 90 days of receiving the precertification notice.



The subsequent subsection, which was (b), has now been re-lettered to (c) and then (d) now clarifies the certification notice process, including that the companies selected for certification will be a subset of those that were previously selected in the precertification process the prior year.  And then the Department will notify the selected product manufacturers by March 31st of the measurement period, so a year before the certifications are due.  


Any questions on this slightly revised section?



MR. POLLACK:  Do you want just questions here or do you want to wait for comments until after you go through other things?



STAFF PERSON PFOST:  No, if you have any questions on this piece, go ahead.



MR. POLLACK:  Okay, a couple of things.  Thank you very much – 


SECTION MANAGER O’SHAUGHNESSY:  Real quick, I’m sorry, Randy.  Can you identify yourself, please.



MR. POLLACK:  Oh, sure.  Randy Pollack on behalf of a variety of manufacturers.



STAFF PERSON JOHNSON:  Randy, please spell your name also.



MR. POLLACK:  Okay.  P-O-L-L-A-C-K.  Thank you very much for some of the revisions to it.  A couple of questions that I have is, one, you talk about the companies have 60 days once they receive the notice to ask for clarification about whether their items may be an RPCC.  My question is:  Why is it just limited to within that 60 day time period?  Because we like that, we think it’s important to have the Department be able to make a decision but what you’re doing, it seems like it’s limiting it to only that window where they have an opportunity of requesting a determination.



BRANCH MANAGER VAN KEKERIX:  That hasn’t changed, I don’t think.  This is Lorraine Van Kekerix.  That is what was proposed a number of years ago and, though I was not a large part of developing the reasoning, I was told that that was mostly for workload management, that the staff is going to be the same staff doing those opinions who are going to be having to develop any penalty items, and that in order to make sure to balance the workload as well as give people sufficient time.  Because one of the complaints that came up numerous times was if you found out too late there would be nothing that you could do prior to the start of the measurement period.  So you drag it out and the same complaint would apply at that point.  So it was for a number of reasons that it got put in that, from what I understand.



MR. POLLACK:  Then I would just request that upon further review – from a lot of manufacturers’ standpoint, we would like to see that extended out a little bit longer.  We would just believe that once someone gets the notice by the time they actually figure out what the law is in California, what they may be required to do, that it may take some time for them to actually focus on that.  And that, you know, a 60 day or two month time period is fairly short.


BRANCH MANAGER VAN KEKERIX:  This would be for people who get a notice they are in the precertification pool.  So I would think that they would already have information in the system that they may be subject to the law.



MR. POLLACK:  I may be wrong.  I thought initially that if you receive a precertification notice and if you are, like, a new person then you get contact – you have to provide your contact information within a certain amount of time period.  So that’s usually the first time that these people are going to be notified by –



BRANCH MANAGER VAN KEKERIX:  If they are identified as potentially being subject to the law they are asked to submit information within 90 days.  If they are notified that they are part of a precertification pool, that’s a bigger pool from which the actual certification candidates would be notified.  Maybe the staff can – I think that they would already be in the system and we would already have their name and contact information if they were notified they were in the precert pool.



STAFF PERSON PFOST:  Because they would have – the way we broke it out there, there’s the identification of new companies and then if you are a new company and we have not heard of you before you have 90 days to submit the contact information, including there that Item 4 under subsection (a).  If you don’t believe at that point that you’re subject to us you would send some information along at that point.  So the company would have some general awareness probably at that point that the program exists, they might be subject to it, or they concluded they’re not.  And then from that big pool of companies the precert pool would be selected.



MR. POLLACK:  I guess just following up – and I’ve got to look at this a little bit more – for example, if you are a new company or, say, you are recently identified you receive a notice that says you have 90 days to provide the contact information for the person.


SECTION MANAGER O’SHAUGHNESSY:  Correct.



MR. POLLACK:  So you don’t really have who is the person who is going to be responsible in the future for responding to the department because that’s going to be a company decision who the appropriate official is.  But then in number 2 it says within 60 days of receiving it you are supposed to send information or if you want to consult with the agency about whether these products or items are RPPC.  And I guess I would leave it as, we would like some additional time, we believe additional time to be able to consult with the Department.  Because by the time they sort of review their listings of items that may or may not be RPPCs it may take them some time to get that all together before they can present it to the Department.



UNIT SUPERVISOR MARSH:  Randy, Kathy Marsh here.  How much more time are you speaking of?



MR. POLLACK:  I think for companies we would like to see anytime within the six month time period whether they could submit information.  And that’s for consideration.





BRANCH MANAGER VAN KEKERIX:  Okay, we will consider that.



MR. POLLACK:  Okay.



BRANCH MANAGER VAN KEKERIX:  But that’s talking about the initial contact, not the precert.



STAFF PERSON PFOST:  There are two steps.



BRANCH MANAGER VAN KEKERIX:  You won’t be part of the precert pool unless you’ve gone through the initial contact.



MR. POLLACK:  Right, what happens is you receive information that you may be considered for a certification.



BRANCH MANAGER VAN KEKERIX:  No.  The contact is a totally separate activity –



MR. POLLACK:  Oh, okay.



BRANCH MANAGER VAN KEKERIX:  – that occurs before the precert process even begins.



MR. POLLACK:  Okay, thank you.  I will take a look at that.



STAFF PERSON PFOST:  Yes, that’s why it wasn’t real clear and we were trying to break that out and make it clearer.  



MR. POLLACK:  Okay.



STAFF PERSON PFOST:  So as we identify new companies they would have 90 days to submit general contact info and whether they think they are subject to it if they have some other information.  And then they would go into the large pool of companies from which we select the group the next year to be precertified.  And at that point you have time to submit updated contact information and also an advisory request if you need it.



MR. POLLACK:  Okay, thanks.



STAFF PERSON PFOST:  So we are trying to distinguish those steps.  It was fuzzy, at least.



SECTION MANAGER O’SHAUGHNESSY:  Very difficult to distinguish them but it is almost providing a year of advance notice.  You know, we found you, we need information, so that then you could potentially be part of the precert.



MR. POLLACK:  And we very much appreciate the additional time, for making sure that they are notified a little bit further in advance.


SECTION MANAGER O’SHAUGHNESSY:  George Larson, please.



MR. LARSON:  Thank you.  George Larson, representing Illinois Tool Works.  First I want to compliment and commend staff for this precertification process which makes the process by the manufacturing regulated community certainly a lot more capable and prepared to respond to the law.  So with that I offer that as a positive reinforcement for the change.



My one comment is in reference to the new language Section 17945.1, the new renumbered (c), which identifies what appears to be a listing if not a priority of who could be requested to do certification.  And I have no issue with number 1 or 2, which are ones that previously have not been found in compliance or, two, have not been selected for compliance.  My request is that you consider that in subsection 3 it says, “A random selection of product manufacturers that have previously been selected for certification and have been found to be in compliance”, it seems that if a company is selected and found in compliance they should drop out into the universe of all companies that might randomly be selected.  This appears to elevate someone who has been selected to a position of higher percentage option of being selected again.  You know, if you’ve demonstrated you’re in compliance it should be over and you go back into the universe.  That would be my only suggestion.



SECTION MANAGER O’SHAUGHNESSY:  George, in part to respond to that a little bit, the regulations the way they’re being done isn’t to create a hierarchy, as you did recognize.  But it is trying to recognize that if you’re compliant through the years, multiple years, that you can be selected again to report that either you’re manufacturing hasn’t changed, the product that you’re distributing is the same, or in a cycle you might say, Hey, we have a new product.  You know, five years from now Illinois Tool Works or any company for that matter, a new product is generated, it’s then put on the street.  And that is just a general capture of, just because you are found compliant as years go by you can be reselected to prove again your compliance.  But it’s just that we’re not just looking for bad actors, it’s insuring continued compliance as the program goes on.



MR. LARSON:  Okay, thank you for that clarification.



STAFF PERSON JOHNSON:  It also reflects that many companies have new products that come online and, while one set of products may have been – you know, all of your products may have been in compliance, we may have a new product or new products –


MR. LARSON:  I think that certainly is a true statement about any company, whether or not you’ve been selected for a demonstration of compliance in the past.  And I may be misreading it, or too much into it, that if you have been found in compliance that the exposure to being called for compliance again is higher than it would be for the universe of people out there.  That was my point.  Thank you.



STAFF PERSON JOHNSON:  And for the record, my name is Neal Johnson.



BRANCH MANAGER VAN KEKERIX:  Okay, if you look at the three components there – found not in compliance, not yet selected and previously selected – that’s the entire universe of companies.  So it isn’t picking on one or the other, it’s reflecting the entire universe of companies.



SECTION MANAGER O’SHAUGHNESSY:  Any other comments?  Bill?



MR. O’GRADY:  Bill O’Grady, Talco Plastics.  Just for this workshop’s clarification, what is the selection process and who is in the pool and what constitutes a new company as opposed to an existing company, and how are you going to identify new companies, what’s the process for that?  Are you going to use SIC codes or something like that and randomly pull them out of a hat?



UNIT SUPERVISOR MARSH:  That or we’ll shop until we drop.



(Laughter.)



SECTION MANAGER O’SHAUGHNESSY:  I think that is a very good question all the way around.  There was the existing system that the Department’s previous Integrated Waste Management Board was using for that.  From the standpoint of existing businesses, the Department has an existing database of products that were identified that have it and that is kind of that existing foundation.  Staff has not been actively looking for new product because our focus has been on the development of these regulation.  So through that process, once we have the regulations in place, we will undertake an effort to identify what we think is product within an RPPC.  And a complete outreach system, I think, will need to be developed, hopefully in cooperation with everyone that has been participating in our program to develop these regs, to get out not only the language of the existing regs but to notify the product manufacturers that sell within California that this law isn’t new, it’s an existing law, but we do have these new regulations and to move forward.  So I think it will be a joint effort to really promote, if you will, or outreach to the product manufacturers that are distributing or selling in this state to move that forward.  That may not be a direct response to you but that’s kind of where it is.


With regards to the random selection, we will be working with our in-house individuals that take care of many of our databases and all that to develop a random system, a true random system of selection of individuals, product manufacturers to move forward with.


MR. O’GRADY:  Thank you for that.  I recall that the database that the Integrated Waste Management Board had in there was quite large.  And, correct me if I’m wrong, I believe that – is it part of these regulations or revisions or has it already been established that that size of the pool is going to be a finite number now down from what the Integrated Waste Management Board was using in their database?



SECTION MANAGER O’SHAUGHNESSY:  I wouldn’t necessarily – 


MR. O’GRADY:  Is the size of the pool – or the certifications from that pool, let’s say, is down, maybe that’s what I meant to say.



STAFF PERSON JOHNSON:  One of the problems we had initially with the initial certification back in 1998 was that we had never done it before and somebody came up with this magical number of up to 500 companies, which didn’t sound all that horrendous until you actually tried to go through that process.  And, as you probably know, it took us a good two years from the time that decision was made to actually going through and getting responses from companies, it took about a two-year process.  The initial notice to 493 companies went out within about two months and that was done by drawing a number of ways.  And one of them was looking at SIC codes and doing random draws, some looking at what was on store shelves and who are those manufacturers, and then randomly picking that group and looking at certain industries and randomly picking those, or a random pick of the Fortune 100.  And we were trying initially to get a very broad brush of companies to get a sense of whether there was compliance with the law or not.  We wound up with an inordinate number of companies who had a lot of exempt products, particularly from Citgo (ph) manufacturers.



Then it got expanded to a thousand and that took us several more years to go through that process.  And that was more targeted to certain industry codes.  We then started realizing that you can’t.  The workload couldn’t support doing 500 to 1000 companies every couple of years.  So now we’re looking at a much more manageable number that fits the staff resources and somewhat accurately reflects George’s comment that once you’ve been through it you shouldn’t necessarily expect to be picked all the time.  So we’re trying to get a manageable number into a more in-depth look at the companies.  The first one we did a very cursory determination of compliance.



BRANCH MANAGER VAN KEKERIX:  I think it’s going to be resource-dependent, depending on the resources that we have, which is just the way things operate.  You can only do what you’ve got the resources to do and it’s been very clear that we need to do random selection and that those things will be what guides us in coming up with both the number in the precert pool and the portion of those that actually get pulled into the certification pool.


SECTION MANAGER O’SHAUGHNESSY:  Steve?



MR. ALEXANDER:  Good morning.  My name is Steve Alexander and I represent Plastic Recyclers.  We commented five years ago, four years ago maybe, six years ago, I don’t know.  And to us this is a critical component of the success of this program because, you know, obviously in some instances, given the history of enforcement along with the resources available for the Department to actually conduct these audits, you know, it’s fairly easy for a product manufacturer to play the lottery odds.  And we appreciate everything you’ve done here but I think for the record I need to reiterate our position in that we think you’ve got it backwards.  


We don’t think the pressure should be on you to go out and randomly select folks in order to audit them, we think that product manufacturers looking to sell something in State of California need to supply you with an annual report that certifies that they are in compliance with the law.  And then from that you select a number of folks from those assertions, if you will, in order to then audit and follow-up on.  Because then you have someone certifying under enforcement of law that they in fact are complying with your law, which we think has a little more weight and we think would encourage folks to comply more with the law.



Now, I recognize this is anathema to most folks in the private sector in that, you know, the last thing in the world they want to do is another piece of compliance data that they have to fill out.  But frankly we think it would ease the burden on staff because we recognize the amount of resources that are available and the amount of time it takes, as Mr. Johnson just outlined, in order to conduct one of these audits.  And I know you’ve gone through all this and you’ve put all this together, so I also recognize that our suggestion is probably not something that is going to be implemented.  But I felt it necessary to reiterate our position from 2006 and 2007 and 2008 and 2009.


BRANCH MANAGER VAN KEKERIX:  We need to go back and take a look at statute and see whether statute would allow that kind of approach or statute basically has us locked into the other approach.  If we’re locked into it then the way to address it would be looking at statutory change.



MR. ALEXANDER:  I think the issue that we have is that we know from experience, even from around this table, that there are companies that play the audit lottery.  And, you know, what we would like – I mean, we want this law to be enforced to the greatest possible extent.  Because for plastic recyclers that’s going to mean there is going to be a lot more material available and a lot more market for them obviously.  So as we look at this we would just offer that as an option.  And if in fact it takes a statutory change then, you know, we will cross that bridge when we come to it.



SECTION MANAGER O’SHAUGHNESSY:  Marcus, are there any comments or questions online at this point?



STAFF PERSON SANTILLANO:  Not yet.



SECTION MANAGER O’SHAUGHNESSY:  All right.  Are there any other comments on that particular section?



(No response.)



Georgianna?



STAFF PERSON PFOST:  And to wrap up this piece on the timelines, onto Section 17945.2.  It now provides the detail on the certification process itself.  And we’ve drafted some revisions to subsection (c), it starts there near the bottom of page three in the handout., to clarify that the certification due date is still 90 days after the end of the measurement period, not 90 days after receipt of the certification notice, which would be much earlier with the adjusted precertification process.  And we are also recommending setting a specific due date of April 1st so that it’s constant from year to year, not changing with leap years.  And we’ve added that the certification must be postmarked or electronically submitted by the deadline in anticipation of providing for electronic submissions at some time in the future. 



And then in 17945.2(d) we have proposed adjusting the deadline for companies to request an extension to the certification due date from just before when the certification is actually due to before the end of the measurement period, so normally before December 31st.  This would allow time for review and approval before the actual certification deadline of April 1.  Additionally, you will notice here and elsewhere throughout the revised proposed language that we’ve added the term “calendar” to clarify that all the days noted are now in calendar days.


Are there any other questions at this point on the certification process timeline?



MR. POLLACK:  Randy Pollack.  In subsection (d) where you can get an additional 30 calendar days, I know that in previous years that we have had issues where we have come to the Department and said that we need 45 days or 60 days and the Department has said, Our hands are tied because we can only give 30 days.  So one suggestion that I would offer is if you could increase that and it is still at your discretion whether someone can have that time or not, whether you wanted to respond within 30 days.  It gives the Department a little more bit more flexibility when there is some unique situations where a company may need some additional time.



BRANCH MANAGER VAN KEKERIX:  Which one are you referring to specifically, just (d)?



MR. POLLACK:  Yes, under (d) where you have the 30 calendar days.  In the past we have sort of run into some issues when we’ve reached out to the Department where a company we needed some additional time.  And the response back was, Our hands are tied and we can’t extend it out further.



STAFF PERSON PFOST:  Any other questions or comments on this piece?



(No response.)



SECTION MANAGER O’SHAUGHNESSY:  Marcus, is there anything for the first topic we had online?



STAFF PERSON SANTILLANO:  No.



SECTION MANAGER O’SHAUGHNESSY:  All right.



STAFF PERSON PFOST:  Okay.  Well the second discussion this morning is about the compliance formulas.  In the current RPPC regulations, Section 17946.5 specifies both the documentation requirements and the formulas to use to determine compliance under six compliance options that are listed there on the slide.


In the proposed regulations, Section 17945.3 now lists the documentation required in the certification to show how the company has complied under one or more of the options and 17945.5 shows the compliance formulas with some updates for four of the compliance options.  Now, we were aware that there have been issues with the compliance and penalty formulas for some time.  So we have been working with several of the best mathematicians in the Department to make sure their formulas are all now both mathematically correct and clear.



So if you pull out Handout 2, this shows the proposed revised language for 17945.5, the compliance formulas.  And we’ll go through it here by subsection and take questions.  Overall, there are no substantive changes to the formulas.  The proposed changes we’re making accomplish the following:



First, moving the general information such as about using grams or calculating by container line from under particular options to the introduction because they apply to all the formulas.



Secondly, show all the formulas in symbols rather than word and include all the calculations in the formulas; some have been tucked into the variables before.



Third, be sure all variables are defined immediately following each formula.



Fourth, for each option show both the single container line and multiple container line formulas.



And, fifth, also by option place the statement about the threshold compliance level at the end of the subsection so it’s clear that it applies to all the formulas about that in the subsection.


So now I will briefly walk through the various sections by compliance option and highlight the changes there.  Up front in 17945.5 you will see we added a letter (a) to that introductory paragraph.  That’s just so it can be easily referenced.  And then we re-lettered the subsequent sections.  In the introduction we also drafted language to clarify that it is the product manufacturer which uses the formulas to calculate its compliance.  And as noted, we have moved the information on the usual weights and measures to use in the formulas for consistency into this introduction.  And as an aside, the weights are in grams because the formulas generally start with the weight of a single RPPC.



Continuing on by compliance option, in what is now subsection (b) for postconsumer material we split the formula for calculating compliance into two, one for a single container line and one for averaging multiple lines,  for clarity and consistency with how the other options’ formulas are structured.  And here on page two of the handout you will see an example of where we’ve x’d out literally the current and proposed versions of the formula and replaced it with the revised formula in symbols. And then showing the variables all defined just following each formula.



Any questions at this point?  And we realize this is real technical so you probably will have questions later and can comment again.



MR. POLLACK:  Randy Pollack.  I just want to have clarification.  When you reference under the PCM, where you talk about the lines, you’re talking about container lines.  When you multiply that out you’re talking about the individual containers?



STAFF PERSON PFOST:  You start with the weight of individual container times the number on the line to get a total weight.  That’s normally how this –



MR. POLLACK:  When you mention, it says packaging container lines.  Now, to us sometimes in manufacturing settings a line is a line of products, you could have four different lines of products.  I just want to make sure that it’s clear that it’s the number of items in that line of products.


SECTION MANAGER O’SHAUGHNESSY:  Yes.



STAFF PERSON PFOST:  Yes.



MR. POLLACK:  I think it’s just the way the word “line” is used.  We look at it one way. And I understand, I think, the way that you’re using it.



STAFF PERSON JOHNSON:  Part of the problem is that we – and this particularly comes in some of the other options – that what we would really like people to do – because what we try to do in the assessment – is go down to specific container types.  For example, you have motor oil, you may have – you know, I don’t necessarily care whether it’s a 10/30 or 20/50.  But if it’s a quart or a gallon or a five liter or 1-point-something liter container those are all different weights and need to be accounted for separate.



MR. POLLACK:  It’s still multiplying out each individual container as part of the calculation.



STAFF PERSON JOHNSON:  Right.



MR. POLLACK:  Not by separated lines.  I’m just clarifying that.



SECTION MANAGER O’SHAUGHNESSY:  Yes, to clarify, yes.



MR. POLLACK:  Okay, thanks.



STAFF PERSON PFOST:  Any others?



(No response.)



Okay, we will keep spinning on here.



SECTION MANAGER O’SHAUGHNESSY:  Hold on.



BRANCH MANAGER VAN KEKERIX:  So, Randy, are you suggesting that – like on page two of this handout up at the top it says (b) and then we come down to 1, and it says, “For a single rigid plastic packaging container line” – are you suggesting we edit that?


MR. POLLACK:  Well, we just wanted to make sure.  For example, you may have a line that is – let’s say has a lot of postconsumer resin in it.  And you sell a million of those containers.  You may have another line where you only may sell 20 containers.  And there is just some concern that we don’t want – you have four lines and you somehow divide that out, that you are actually looking at the containers themselves in each of those lines, is what I understood from that.


UNIT SUPERVISOR MARSH:  Yes.



BRANCH MANAGER VAN KEKERIX:  Yes.



MR. POLLACK:  Just so you’re getting the really the full benefit.



SECTION MANAGER O’SHAUGHNESSY:  Yes.



MR. POLLACK:  I just wanted to make sure.



SECTION MANAGER O’SHAUGHNESSY:  Appreciate the clarification.  And again to reiterate, we are regulating individual product.  And since the individual product is it, it’s that product that is being packaged through a line, the packaging portion of the manufacturing process for that product, then it’s each individual product that then this formula comes together with.



MR. POLLACK:  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Bill O’Grady?



MR. O’GRADY:  No, no, I’m okay.



SECTION MANAGER O’SHAUGHNESSY:  Okay, Steve?



MR. O’GRADY:  Are you defining – I mean, Randy, your point of clarification is, I believe, product- specific, is that correct?



SECTION MANAGER O’SHAUGHNESSY:  Yes.



MR. O’GRADY:  Not the number of lines that are running the same product?



SECTION MANAGER O’SHAUGHNESSY:  No.  It is product-specific.



MR. O’GRADY:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  So you could have four lines packaging the same motor oil but if you’re generating from those four lines one million individual containers you’re telling us that container weighed two grams times the one million containers.  So now I have that total number of grams.



STAFF PERSON JOHNSON:  I’m concerned that the discussion may have not got clarified.  Because the calculation has to look at if one line has a million of them and it’s a 38 gram container and another line has 200 of a 45 gram container, we have to be able to distinguish those two lines, even though they may be the same product.



MR. O’GRADY:  Well, they wouldn’t be the same product in your definition, they would be two different products because they are two different size gram weights.



SECTION MANAGER O’SHAUGHNESSY:  That is correct.



STAFF PERSON JOHNSON:  Well, unfortunately that’s been one of the problems we’ve sort of struggled with.  Because the statute talks about, and the regulations talk about product in a fairly generic way.  For example, milk, I think, is one used.  There can be a lot of different styles of milk let alone different sizes of containers.  And so that’s part of what has created that confusion.



MR. ALEXANDER:  Steve Alexander, Plastic Recyclers.  I know that there are some fairly large retail companies that have developed their own environmental scorecard, one based in Bentonville, Arkansas comes to mind.  And I think we’re talking the same thing.  
Are we talking about SKUs?  Because an SKU would seem to me that’s what we’re talking about, right?  



STAFF PERSON JOHNSON:  That would be an example.



MR. ALEXANDER:  Okay. Because if a product has a different size it’s a different SKU.



STAFF PERSON JOHNSON:  Um-hmm.



MR. POLLACK:  But that could be clarified.  You could have many SKUs using the same container.  It could be a scented one, it could be lemon, it could be something else.  It’s the same container, same product and may have a little variation.



MR. O’GRADY:  Randy, I believe that, in deference to your answer to your question about different SKUs using the same – or the same SKU for different products, let’s say, if they’re scented or otherwise.  I believe the SKU would identify a change to that product, if you had a generic or you had a base product it would have a SKU, if you add scent to it, it has a different SKU.



MR. POLLACK:  Correct.



MR. O’GRADY:  And you’re saying that if it’s the same size bottle is it a different product, is that your concern?



MR. POLLACK:  Then there could be – you could have the same size container and have a variety of SKUs.



MR. YEDIDSION:  Parham Yedidsion, Envision Plastics.  If it’s a different SKU than in effect it’s a different product.



UNIT SUPERVISOR MARSH:  We would still count it.



MR. YEDIDSION:  Right.  So instead of referring to it as a product line why don’t we just refer to it as a product’s key?



BRANCH MANAGER VAN KEKERIX:  Well, we can consider that.  You guys can probably tell us how have SKUs changed over the last – and use of SKUs changed over the last 15 or 20 years.  Because once we get these regs in place we don’t want to be redoing them any time soon.  So we need to have something in the regs that is not going to tie us in with a system that could change.  And I really don’t know how SKUs have changed.  But we might be able to do something more on the line such as a SKU or something like that to try to get – anything that you could provide to help us understand the whole SKU system would be helpful because it’s been raised before.  We just aren’t experts in it.



SECTION MANAGER O’SHAUGHNESSY:  And the other element adding onto Lorraine is, I have seen in the past a SKU change just because the label has changed, not the product but the label.  They just did a new design of their label and because of that the way the manufacturer operated they said, Well, we want to call this a different SKU, because they were doing marketing with it or whatever.  Just another addition to Lorraine’s comment as well.



BRANCH MANAGER VAN KEKERIX:  Yes.



SECTION MANAGER O’SHAUGHNESSY:  Not getting away from the product.  The bottom line, these regulations are focusing on the product and all the language is focused on the product.



MR. YEDIDSION:  Yes, Parham here again.  The only thing – wow, that’s something that – way to go, in terms of looking ahead.  It’s something that was missing in the past and it’s great to see it happening.  Maybe there could be a definition put in for line of products that would say such as SKUs and so on, to give it further clarification.  But the one clarification that I would like to make sure is there, at least on this end of it, is that – and I’m just bringing this as an example, I’m not picking on any particular company.  Tide is very much different that Tide with Downey added to it, or Tide with lemon scent.  These are different products.  So to lump them all up in one isn’t – if there is a new SKU coming out then there is an old SKU going away.  So what if there is a new SKU?



MR. O’GRADY:  I would just like to go back to the original definition for a minute.  Bill O’Grady, Talco Plastics.  I think that we are all comfortable with the definition – adding clarity to the definition by emphasizing maybe product-specific.  That’s a key element.  And you’re looking at it from a product-specific standpoint via the change in the – be it a SKU number as an example.  But you’re looking at the physical product itself.



SECTION MANAGER O’SHAUGHNESSY:  And you’re suggesting?



MR. O’GRADY:  That maybe you expand your definition or just add to it.  In addition to examples, it’s a product-specific example or the SKU would be product-specific.



COUNSEL MOORE:  Well, you would want to clarify that.  Because the SKU can also be marketing-specific.



MR. O’GRADY:  It could be a change in a label, as Trevor indicated.



COUNSEL MOORE:  Right.  So we would want to keep it product-specific.



MR. O’GRADY:  That’s correct.



COUNSEL MOORE:  At least identify that it’s – an identifier for particular products.



MR. O’GRADY:  That’s correct.  I want to keep it product-specific.  That’s my – 



COUNSEL MOORE:  So we can look at different definitions that might capture that.



MR. O’GRADY:  That’s correct.



UNIT SUPERVISOR MARSH:  So the clarification here is for single product-specific container line?  Would that – 


BRANCH MANAGER VAN KEKERIX:  Well, we can take a look at perhaps something here.  But I think that the original idea that maybe we look at the definition section, if we define it in the definition section then we wouldn’t need to have it in every compliance formula.



SECTION MANAGER O’SHAUGHNESSY:  Correct.



BRANCH MANAGER VAN KEKERIX:  We could just have a single definition.



UNIT SUPERVISOR MARSH:  Okay, thank you.



STAFF PERSON JOHNSON:  One of the things, in the postconsumer option this isn’t that big a problem.  Somewhat how you define product becomes very interesting in the source reduction options.  



STAFF PERSON PFOST:  Okay, moving on.  So then in subsection (c) we’ve made the title for the alternative container compliance method consistent with its use elsewhere in the regs and we also updated the formula to capture the piece currently in the variables and then updated the variable definitions.  So this was a fairly minor clarification.  



For the source reduction option in subsection (d), we broke out the single line formulas into basically sub-options so there is now one for container lines with a reduction in container weight only, one for product concentration only and one for combinations of the two.  This just seemed like it would be clearer for those using the formulas.  Then the multi-line formula was clarified.  For example, you will notice we made the use of the small “n” apply to the number of lines involved in the calculations.  And so we changed the other “n”s as needed for consistency and clarity.  Any questions on either of those subsections at this point?



MR. YEDIDSION:  One general question.  Does the weight of the packaging include the closure?



STAFF PERSON JOHNSON:  It could.



UNIT SUPERVISOR MARSH:  It would depend on what the product manufacturer wants to count.  I believe that was – 



STAFF PERSON JOHNSON:  You have the option of counting the cap or lid.  Now, clearly in the case of clamshell it’s there.


MR. YEDIDSION:  But it’s optional.



STAFF PERSON JOHNSON:  Well, in the case of clamshell 

it’s –



MR. YEDIDSION:  No, in the case of a bottle.



STAFF PERSON JOHNSON:  In the case of a bottle, yes, it’s optional.  But if you do count the cap – you know, for example, if you count the cap then that adds to the weight and you got to – 



MR. O’GRADY:  Percentages.



STAFF PERSON JOHNSON:  Yeah.



STAFF PERSON PFOST:  Okay, we’ll keep going.



SECTION MANAGER O’SHAUGHNESSY:  Yes.



STAFF PERSON PFOST:  Finally, here in the reuse and refill options, which are subsections (e) and (f) beginning on page seven of the handout, you’ll see we updated the formulas to capture the calculations in symbols  and to define the variables.  And here we also eliminated the use of “O” as a symbol just because it’s too easy to read as a zero.  So, again, the basic formulas aren’t really changing, we’re just trying to put them all into symbols, make sure the variables are all listed and that it’s as clear as possible for the people that have to use them.



Any other questions or comments at this point on the compliance formulas?



(No response.) 



And we do realize they’re technical changes so feel free to send along questions later or during the next comment period when you see the full package.  That will help us make sure they’re clear.



MR. YEDIDSION:  I’m sorry, I’m going to chime in just one more time.



STAFF PERSON PFOST:  Go ahead, please do.



SECTION MANAGER O’SHAUGHNESSY:  Please.



MR. YEDIDSION:  Just a recommendation.  I think that the closure is part of a package, the closure is not a separate entity.  It goes under that SKU unit.  So I don’t see why it’s optional.  It is part of the total weight of the package.  And if, in fact, the closure itself happens to have postconsumer content then you can go ahead and put that in, mention that it does.


MR. O’GRADY:  Bill O’Grady, Talco Plastics.  Just for my clarification – you know, and pardon me for my ignorance – but why is the language – why was optional chose for that definition or that language?



BRANCH MANAGER VAN KEKERIX:  Well, you will have to remember –



MR. O’GRADY:  Was that part of the statute?




BRANCH MANAGER VAN KEKERIX:  - that none of us were here during the development, we came in at the end. 



MR. O’GRADY:  Okay.



BRANCH MANAGER VAN KEKERIX:  When we could read things, we have.  But I can go back and take a look and see if we’ve got something on that.  But when we talk about intent or exactly why, we’ll do our best but we weren’t part of the original process.  So we can’t give you a definitive answer.



UNIT SUPERVISOR MARSH:  As far as I know, what I’ve been able to find out, in 1994 this came up and it was decided at that time.  I think it was an agreement between both sides of the fence, if you will.  It’s the best I could come up with.


MR. O’GRADY:  Well, Kathy, I apologize.  You know, I’m getting older so I was there in 1994.  I don’t remember why it was included.



UNIT SUPERVISOR MARSH:  I think it had a lot to do with –



MR. O’GRADY:  So I apologize for not being able to add clarity to this workshop.



UNIT SUPERVISOR MARSH:  I know.  But it had a lot to do with the food issue.



MR. O’GRADY:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  Is there anything on Go To Meeting at this point in this portion of our development?



STAFF PERSON SANTILLANO:  No.



STAFF PERSON PFOST:  Anybody need a two minute stretch break?



(No response.)



Otherwise, we will go on to penalty formulas.  The program statute, Public Resources Code Section 42322 – and we do have a few copies here in the back if you would like one – specifies the overall penalty and amounts for the RPPC program.  These are up to $100,000 for any violation of this statute plus up to $100,000 maximum for civil penalties.  And it also specifies that the civil penalties may be up to $50,000 per violation within the $100,000 cap.



So the regulations provide themselves provide the detail of how the penalties are determined within the statutory limits.  Currently, Section 17949(c) identifies the types of violations and then (d) specifies how the penalties are calculated.  The formulas involve multiplying the relative weight of RPPCs for the line and option by the compliance rate in order to give credit for compliance efforts and determine a net penalty.



In the proposed regulations published for review earlier in the year, 17949(d) not identifies the types of violations and subsections (e) and (f) specify in more detail the existing process of calculating penalties using a weighted average to give credit for compliance efforts.  A table there shows the penalty formulas used for the postconsumer material, source reduction, reuse and refill compliance options.



Now, if you pull out Handout #3 you can see the revised proposed language for 17949(e).  And we will go through that and take questions.  In the revised draft language we have proposed combining subsections (e) and (f) into one as they both address the Violation 1 compliance penalties.  So we’ve updated the introductory paragraph to include the general information on how the penalties are calculated.  And then the major change in the section is to move the various calculations from the many subsections and the sample table, where they were, up into subsections by compliance option, so to structure them similarly to 17945.5, which hopefully will be easier to follow.


While it might be hard to see as you first look at it, the basic penalty calculations are still the same and they involve multiplying the relative weight of the material by line and for the compliance option by that lines compliance value, which was formerly part of the compliance points calculation.  Container lines at the threshold compliance level, for example, if you hit 25 percent for postconsumer or 10 percent for source reduction, five percent for reuse, they still have a penalty of zero.  Lines with lower compliance values will have a penalty amount due and lines with higher values will have a negative amount due.  So you get the credit for compliance effort.  And all the lines are then netted together for the net penalty due, or none if it comes out negative.



As we’ve noted, the compliance penalty formulas are now being displayed by compliance option and you will see that in the new subsections (e)(1) through (5) for the option is shown here on this slide.  And they include two of the compliance options, recycling rate and floral containers, that weren’t previously shown in the sample table.  So I just wanted to walk through a couple of them briefly to show how they work.  



In (e)(1), which is on page three of the handout, for lines claiming a postconsumer or alternative method compliance option, the formula works as follows:  



First, we calculate the amount in brackets for each line claiming that compliance option.  So the weight of a single RPPC times the number of RPPCs in the line and then summed for all the lines that are being considered under that option, then divided by the total weight of the RPPCs for all the company’s lines.  And that will be per the table, which we will get to in a moment.  That gives the proportional weight of the company’s RPPCs in the lines using that PCM or alternative option that they selected.  Then there is a second part of the calculation that starts with the $50,000, the maximum penalty – that’s where that comes from – and subtracts from that the calculated compliance value times $2000 for lines in compliance or $1800 for lines out of compliance.  And this is the same as in the current regulations.  And the differing dollar amounts work so that a line that just hits the threshold compliance level has a zero penalty ($2000 times 25 percent, for example, if you’re using a PCM option) and one that is out of compliance has a minimum penalty of approximately $5000.


MR. ALEXANDER:  Excuse me.  Can I ask –



STAFF PERSON PFOST:  Go ahead.



MR. ALEXANDER:  Steve Alexander of Plastic Recyclers.  And I’m sure this is very self-evident so I apologize.  So this is per line of product, as we were talking about it, okay?  So Clorox sells bleach across the board, millions and millions of containers.  They decide to ignore your law and they will use 25 percent content.  The maximum penalty they can face is $50,000.  Am I clear on that, is that correct?



STAFF PERSON JOHNSON:  Per line.



MR. ALEXANDER:  Per line?



STAFF PERSON JOHNSON:  Yes.



MR. ALEXANDER:  Per line would be bleach, right?  That ain’t high enough.  I’m just telling you right now.  If I’m their CFO and I’m looking at this I’m going, We’re going to violate the law.  It’s a cost-benefit analysis there.  Now, that might be in statute –


SECTION MANAGER O’SHAUGHNESSY:  Steve, I’m not meaning to interrupt.  But, yes, that is the maximum statutory penalty.



MR. ALEXANDER:  Okay, all right.  That’s fine.  But, I mean, you know where I’m going to go with this so I’ll just keep quiet and we’ll go from there.  Because it’s per line, it’s not per container.  It’s per product line.



STAFF PERSON JOHNSON:  Product line, yes.



SECTION MANAGER O’SHAUGHNESSY:  Which is consistent with the statute.



MR. ALEXANDER:  I –



SECTION MANAGER O’SHAUGHNESSY:  No, I understand.  Just for clarity for the audience, and it’s not to argue with you, Steve.  Our limitation is the statutory language.



MR. ALEXANDER:  Right.



SECTION MANAGER O’SHAUGHNESSY:  And this is also consistent with the regulation from the standpoint of the maximum values, which again is reflecting the maximum values of the statute.



MR. ALEXANDER:  Right.  Got it.



MR. YEDIDSION:  Steve, I concur with what you’re saying.  But above and beyond that, I think, larger size companies who have a corporate image, I think that image matters to them more than non-compliance.  It’s the smaller ones that we should worry about.  The negative press that could come out of that is threat enough.


MR. ALEXANDER:  Um-hmm.



MR. YEDIDSION:  My question is on what we have up there, why is recycling rate still on there?  Because recycling rate is an opt-out, was I thought done on overweight.



STAFF PERSON PFOST:  It’s one of the options.



STAFF PERSON JOHNSON:  The recycling rate that you were talking about that was eliminated was, in the original statute the then board had to make an annual determination of a PET recycling rate and the all-container recycling rate.  And, for example, if the all-container rate came out as 26 percent, any manufacturer could use that rate to demonstrate compliance.  That was eliminated by statute about six years ago.  But there is in – one of the compliance options has been that you can get a product-specific container recycle at the 45 percent rate.  No one has done that yet, but that is one of the compliance options. 
And so, consequently, there would be a penalty if you tried that option and didn’t succeed.



MR. YEDIDSION:  Okay.



STAFF PERSON PFOST:  Okay, well to quickly look at one of the other formulas on that same page, specifically (e)(2) is for source reduction, the formula you will see is about the same structure but there is another factor in the second part of the calculation, a 2.5.  And that factor or the others you will see in the subsequent compliance options is to translate that options threshold compliance value to 25 so that the penalty will net to zero again if you hit the threshold precisely.  So, for example, for source reduction it has a threshold of 10 percent.  So multiplying the 10 by 2.5 gets you to 25 and nets out against the $50,000.  So that’s what those factors are.  



Finally, here subsection (e)(6) on page five now contains a much abbreviated sample table that shows only how we determine the relative weight of the various container lines includes in the certification.  That is in the columns A through D.  And then over on the right, the weighted penalty calculation.  Note the table doesn’t include all the numbers needed to complete the calculation but just those pieces which involve summing up various lines.  And the compliance values are shown here so you can see, for example, how if a line hits the threshold – for example, I think it’s lines three and four – they will have a zero penalty while a line over the compliance threshold, such as line two there, has a negative amount.  And those that haven’t met the compliance threshold, such as one or five in the example, have a positive penalty.  And then your net result effectively is a netting of those amounts and gives companies credit for the efforts they’ve made on some lines.


So any other questions or comments on the penalty formulas as this point?



(No response.)



And we do realize it’s pretty technical looking at formulas so feel free to send along comments later or during the next comment period to help us clarify them as much as we can.  Anything you want to add, anything else?



(No response.)



SECTION MANAGER O’SHAUGHNESSY:  Are there any questions from our Go To Meeting?



STAFF PERSON SANTILLANO:  No.



SECTION MANAGER O’SHAUGHNESSY:  They are online, we know that.  We do have a count that there are people out there listening, which is a good thing.



Well, as you’re taking a moment to look at things, we are a bit ahead of our schedule but we do know that we have several individuals that are interested in this afternoon.  So are there any questions at this point for the elements that were presented?


(No response.)



Checking again, anything on the Go To Meeting online?



STAFF PERSON SANTILLANO:  Nothing.



SECTION MANAGER O’SHAUGHNESSY:  There is nothing at this time.  All right, well we will be taking an early lunch.  In part, I apologize for that but on the backside I also say that is kind of nice.  We’ve been having some good discussions so far.  I’ve got about 11:30 right now.  So we will reconvene up here at one o’clock and we will continue on with the rest of our presentation and workshop.  Thank you very much.



(Lunch break until 1:00 p.m.)

A F T E R N O O N  S E S S I O N











1:10 P.M.



SECTION MANAGER O’SHAUGHNESSY:  I would like to start with just some formalities of the location of where we are at, if I could, because there are some additional individuals that are participating here in Sacramento.  I would like to welcome you to the Rigid Plastic Packaging Container workshop.  I would like to note, to assist the audience and those listening to the Go To Meeting that as we go through this presentation Rigid Plastic Packaging Container will also be referred to as RPPC.  So as we’re going through that will be a common term that I’m sure many in the room will be using.  



With regard to the facilities here in Sacramento,

there are restrooms if you go to the main hallway where the elevators are and make a right as you are exiting out the doorway there before the elevators.  From a safety standpoint in the event of fire alarm and we are required to evacuate this room we are required to evacuate immediately.  Please take your belongings with you.  There are two exits that are on the main hallway, one to the left and one to the right.  If it is not a full building evacuation, we will relocate ourselves to the 20th floor

But in the event that it is an entire building evacuation we are asked to go down and meet kitty-corner across the street to Cesar Chavez Park.  If you cannot use the stairs please wait here in this meeting room and we will escort you to the safe place that is on this floor and we will get further directions as to how or if we need to have you leave the building.  But that is only for those that cannot use the stairs. 


We do have a court reporter here generating a transcript of the hearing.  In order to insure that all comments are captured we ask that you wait to be recognized.  When called upon we ask that you come to a microphone.  To my right we do have an empty seat that is reserved here. So those that are sitting on the periphery of the room if you want to approach this area there is a microphone here to help capture your words and that would be appreciated.  For those that are participating via the Go To Meeting, we ask that you enter your comments using the chat function of the Go To service.  After we receive your comment we will read them into the record at the appropriate time.  When approaching the microphone for the first time, particularly those that have shown here this afternoon, we ask that you state your first and last name as well as spell them and also state who you are representing.  As we continue through the workshop if you could remember to please state your name for the record that helps our court reporter and it is truly appreciated.



At this point I would like to introduce Kathy Marsh.  Kathy will be presenting and reviewing and going through the resin switching topic, which is our next topic in our agenda.  Kathy?



UNIT SUPERVISOR MARSH:  Good afternoon.  CalRecycle staff have been asked to address resin switching as it relates to a means of complying with the RPCC mandates.  The statute under the Public Resources Code, PRC, does not specifically identify resin switching.  However, if resin switching were allowed it would fall within the definition of source reduction.


At the November 2007 Committee meeting Board Member, now Assembly Member, Wesley Chesbro requested, and the California Integrated Waste Management Board, the predecessor to CalRecycle, concurred that staff completely remove all language which allows resin switching within the proposed regulations with the stipulation that the discussion come up after a 45-day public comment period.  Based on this direction, the proposed language was amended, released for the first 45-day comment period, and now we are holding this workshop to obtain further input regarding the topic.  In an effort to develop a common foundation for our discussion, I would like to begin by presenting the key sections of the statute staff believe are related to resin switching.



To begin, there is PRC Section 42301(j)(1).  This section states that a manufacturer can consider its container source-reduced if the weight of the container is reduced by 10 percent.  This reduction must occur one year after the product has been placed on the market in California.  



Then there is Section 42301(j)(2)(A).  This stature further states that a container is not considered source-reduced if the manufacturer substitutes a different material type for the container’s principal material.  However, the terms within the statute are not used consistently.  In 42301(i)(3) the use of the term “single resin type” specifies how to measure recycling rate compliance of a plastic packaging container.  And in 42301(j)(2)(A) the term “material type” is used to limit what is included in source reduction and says that one material type can’t be replaced by another and be considered source-reduced.  But the term “material type” is not defined.



The statute clarifies that a RPPC is not source-reduced if the packaging changes adversely affect the potential for the RPPC to be recycled or to be made of postconsumer material.  Those are the sections of the statute that we feel are related to this topic.  I would now like to further develop our foundation by presenting the key sections of the current and proposed regulations we believe are related to our discussion.



Product and container manufacturers say that the current regulatory definition of a material type is confusing.  At the Board’s direction, staff was instructed to clarify the definition for the 45-day comment period.  Staff developed the proposed language to include individual plastic resins.  Staff understands that in order to meet industry quality and standards, each individual resin type is recycled separately and inclusion of another resin type during the process can prevent the recycled resin from meeting these standards.  This proposed language may impact resin switching since each resin is an individual material rather than a conglomerate of all plastics, such as resin codes 1 through 7, being identified as a single material type called “plastic”.  At the direction of the Board the proposed regulations do not include resin switching as a source reduction option.



In reviewing all of the 45-day comments, staff notes there are different issues for either allowing or not allowing resin switching.  Most notable in the comments for resin switching is the discussion of how resin switching could be deemed valuable in not only reducing the package weight by 10 percent, it also reduces a business’ transportation cost, thus reducing greenhouse gas.  The example provided is a container manufactured using polypropylene as opposed to high density polyethylene or HDPE.  Polypropylene is lighter in weight than HDPE, thus it doesn’t cost as much to transport.  Conversely, statute states that substituting different material is not allowed and packaging changes cannot adversely affect recycling.  To date no one has demonstrated that resin switching will meet this requirement.



Before I continue I would like you to refer to Handout #4.  For those of you on the Go To Meeting you can locate Handout #4 at the address on the screen under “Current Status”.  We believe this will assist you during our discussion.


Having provided the background and foundation, we want to hear from your.  PRC Section 42301(j)(2) specifically states that a rigid plastic packaging container is not a source-reduced container for the purpose of this chapter if the packaging reduction was achieved by any of the following:



1)   Increasing a container’s weight per unit of use of product after January 1, 1991.



2)
Packaging changes that adversely affect the potential for the RPPC to be recycled or to be made of postconsumer material.



3)
Substituting a different material type for a material that previously constituted the principal material of the container.



Of these three methods that are not considered source reduction, we do not believe that increasing a container’s weight is an issue.  This leaves us with packaging changes and substituting different material types.  Thus, the key questions that need to be addressed include:



1)
The statutory conflict between single resin type versus substituting a different material type.



2)
How will resin switching affect the potential to be recycled?



3)
How will resin switching impact the use of postconsumer material?



SECTION MANAGER O’SHAUGHNESSY:  Thank you, Kathy, for that overview and foundation setting.  At this point we would like to open our discussion for the resin switching topic.  We do have Handout #4, which is referencing Section 17943(t), material type, and 17943, source-reduced container, and the language as proposed in the regulation and the proposed language.



Tim?  Please.



MR. SHESTEK:  Tim Shestek with the American Chemistry Council.  We have talked about this issue ad nauseum over the last six months or so and I don’t think I need to belabor the points that we tried to make earlier.  I just did want to bring up a couple of items for consideration.  One is – and if I understand this correctly, this option has been available for product manufacturers since the law was passed, is that correct?  I mean, folks could have moved from one resin type to the other and certified themselves as in compliance through the source reduction option.



SECTION MANAGER O’SHAUGHNESSY:  In the current language of the current regulations, resin switching has been an option.  And resin switching still remains an option even with the existing language, it would just be considered a new container.  Nothing prevents anyone from bringing out an HDPE container and, as an example, making it a polypropylene.  But then that would be deemed under the proposed language a new container but you could still resin switch, nothing stops anyone from, you know – 



MR. SHESTEK:  You wouldn’t get credit, though, for –



SECTION MANAGER O’SHAUGHNESSY:  There would be no credit for that, that’s correct –



MR. SHESTEK:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  - under the proposed language.  That is correct.



MR. SHESTEK:  So I guess our point would be continuing to try to argue that, when the acting statute was passed I looked back and the findings indicated that about 20 percent of Californians had access to curbside recycling back in the early 90s.  I mean, that clearly has evolved over the past 15 or 16 years.  So I’m going to submit a couple of documents – I don’t know if you’ve seen them before – that Patty Moore and her folks have put together at our request in terms of the growth of non-bottle rigid recycling over the past few years as well as the access that folks have in terms of their ability to recycle some of these products.  



So I think our point, at least at this point, is that you have an increased ability to move this material from a consumer through the recycling stream.  You have an existing compliance option that has been in effect for 15 or 16 years.  I’m not certain I understand how this change is necessary because I don’t necessarily understand how it would have a detrimental impact on the ability to recycle product because I see an evolution of the whole recycling infrastructure over the past few years.  So I’m just trying to get a sense of how this change is going to somehow have a detrimental impact on the current kind of recycling infrastructure.  You know, and I understand where you’re coming from.  See, I’m trying to get a sense of how this is going to play out.  Because I don’t necessarily see that happening.  I do want to submit these documents and would be interested in some follow-up comment.



SECTION MANAGER O’SHAUGHNESSY:  We definitely appreciate the documents for their review later.



COUNSEL MOORE:  I was just going to ask, too.  The data that you’re providing, to some extent we’re trying to look as much as possible at California-specific data.  Just so I understand and maybe the group understands, is it California-specific or is it national, what’s the –



MR. SHESTEK:  The report is national.  But I think we can pull out some of that data.  I’m kind of looking at Patty Moore.  



(Ms. Moore responds affirmatively.)



COUNSEL MOORE:  Yes, California-specific data is going to be the data we need to look at.  Okay.



MR. SHESTEK:  So thank you.



SECTION MANAGER O’SHAUGHNESSY:  Other comments?  Pansy?



MS. LEO:  Pansy Leo from Ropak Packaging.  I have a question regarding not allowing this resin switching.  Because I would like to understand whether any feasibility study will be completed to see if there are sufficient quantities of PCR material in the marketplace for container manufacturers to use if we cannot allow this resin switching from HDPE to polypropylene, to make sure that there is enough in the marketplace for us to incorporate into our pails before you get rid of this compliance option.  Because what we’re finding is for our container manufacturers it’s virtually impossible for us to track and control which containers we manufacture will end up for sale in California.  We sell to hundreds of distributors across the US.  And we have no control over how they are going to sell it or when they are going to sell it in California because of E-commerce or other retail outlets in California.



So therefore to mitigate our risk for non-compliance to RPPC the container manufacturers are going to treat all the containers that they manufacture, eight ounces to five gallons, as if they would be for sale in California.  So when you have that, and also in conjunction with the metal handle exemption going away, that’s going to add in approximately 341 million more containers under the jurisdiction of this law.  So therefore we cannot get enough of this PCR material injection grade as it stands today, let alone when this opens up the playing field to an additional 341 million more containers that are subjected to the law.



MS. BUI:  This is Teresa Bui with Californians Against Waste.  We actually have data points that there are adequate PCR materials for supply in the marketplace.  I think the number is about 400 million pounds for PET and 150 million pounds for HDPE.  And also for PP it’s about 225 thousand pounds.  We have also existing CalRecycle programs and data that has demonstrated that there is greater supply than the current market demand for PCR.



MS. LEO:  Can I respond to that?


SECTION MANAGER O’SHAUGHNESSY:  Yes.


MS. LEO:  Well, what we’re finding on a day-to-day basis when we ask for quotes and put out POs, we cannot find that supply.  And the other thing is, it’s also the quality of that PCR material.  We’re looking for more injection grade.  Because for HDPE there is a lot of milk jugs out there, blow-molded HDPE, that’s fractional melt.  And we have submitted a white paper which is an Exxon Mobil study that looked at the gradual incorporation of 25 percent blow-molded or fractional melt HDPE in conjunction with our virgin HDPE material.  And it found that when you go up to 25 percent the processability of our pails drops by 30 percent.  So that means that we have to increase the temperature, which could degrade the resin material, or increase the pressure through the use of high tonnage machines, which means significant capital investment.  And it could also damage the molds.



So what we are saying is there’s a limit to how much of this blow-molded PCR material that we can incorporate before it starts impacting performance.  And that Exxon Mobil white paper does give you some data on that.  Because I have here adding up to 25 percent PCR blow-molded HDPE could reduce top load by up to 15 percent and reduce impact strength of 10-20 percent.  And for our containers it’s not just to protect the product and the contents but it also has to meet very stringent guidelines of high humidity, extreme cold, humidity in the warehouse and during transportation.  We have to meet very stringent performance criteria because it amounts of safety.  And container manufacturers are liable for that.



SECTION MANAGER O’SHAUGHNESSY:  Pansy, the white paper that you’re referring to – not at this moment – but was that recently submitted or was it part of something in previous efforts?  


MS. LEO:  I think that – 



SECTION MANAGER O’SHAUGHNESSY:  And, if I may, you know, prior to three years ago or so?



MR. POLLACK:  Randy Pollack.  We’ll get you a copy of the paper.  We might have submitted it with our initial comments.  If not, we’ll make sure you have another copy. 



SECTION MANAGER O’SHAUGHNESSY:  Randy, I appreciate it.  Thank you.



Other comments?


MS. ENNEKING:  Hi, I’m Patty Enneking from Klockner Pentaplast.  I was at the last workshop.  We haven’t actually weighted in one way or the other on resin switching.  But we’ve read all the comments and we understand the perspectives of both sides and we share the perspectives of both sides.  We don’t think it’s a very easy issue, it’s quite complex.



If I may, I wanted to just do about a 30 second demonstration to describe why we think at this point the fact that you can resin switch is a good thing.  And we hope that California will consider that there are some unintended consequences potentially from not allowing resin switching.  The package that I want to show you actually would not be required to comply under the law.  But it’s small –



SECTION MANAGER O’SHAUGHNESSY:  I’m sorry for interrupting.  But we do have an outside audience and this is not to say don’t do your example, but the more that you can try to explain –



MS. ENNEKING:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  – rather than, you know, just say, Here’s a box.  For example, you just held up a paper box and there is material packaged within that and you’re pulling that out.



MS. ENNEKING:  Yeah.



SECTION MANAGER O’SHAUGHNESSY:  But if you can kind of explain a little bit more for our audience at the Go To Meeting I think it would really kind of help us all get there.



MS. ENNEKING:  Okay.  Again, this is very small so this would not comply with the law.  But this happens to be a plastic tray.  It happens to have baby bottle nipples in it and then it’s enclosed in a plastic box and it has another little rigid plastic window.  The reason why I brought this is because I wanted to describe how it’s important that we think about resin switching and the possibility for plastic innovation by doing so.  This particular small tray happens to be a starch-based product.  So this is made 90-95 percent from renewable resources, it’s a specially grown corn that is made for things like plastics or to make textiles.  It’s not a food source.  It’s also been approved by the Biodegradable Products Institute for industrial composting and it has another feature.  And that other feature is the feature that I want to show you.  It’s actually home-compostable.



This particular product – and, again, assume it was a bigger product and it would therefore have to comply with the law – could not achieve compliance by any measure other than source reduction.  So you couldn’t put recycled content in this product, you wouldn’t be able to do it technically.  So the only thing that you can do is do source reduction.  If, as you mentioned, that you could not move from another plastic to this product and be able to count this as source reduction, if all of a sudden this becomes a new product, you wouldn’t ever be able to change to this resin.    



So assuming my little demo works here, I just want to show you.  And if I just might come up there because otherwise you won’t be able to see it.  


(Ms. Enneking approaches Mr. O’Shaugnnessy at the table.)



I just want to show you something and hopefully not burn you in the process.  What you are supposed to be able to see is that within seconds – now, this is – you would never use this starch product to make a cup lid, this is just for demonstration purposes.  But what I want to show you is that within seconds of me pouring this water on it, it starts dissolving before your eyes actually, and hopefully, like I said.  But you should be able to see looking at that.



SECTION MANAGER O’SHAUGHNESSY:  Um-hmm.



MS. ENNEKING:  So if I kept pouring this I would probably make a mess but you would see the whole thing completely dissolve.  And so I just used that as an example of some of the innovations that are taking place today that, if you allow resin switching you thus enable products like this to be able to enter the marketplace.  If you don’t allow resin switching then you are essentially saying a product like this isn’t worthwhile.



SECTION MANAGER O’SHAUGHNESSY:  Were there additional comments?



(No response.)



Thank you, thank you for the demonstration.  For those on Go To Meeting, just a quick summary of the demonstration.  It was a lid much like would go on a small coffee cup, it was made of the product and she poured hot water on it and it did show that that product was melting away into a – how would you describe – 



MS. ENNEKING:  A starch.



SECTION MANAGER O’SHAUGHNESSY:  So as a starch it went into a liquid form and captured into the water in a liquid state because of the hot water being poured onto it.  And, again, I’m not trying to do anything other than to try and help our audience on the Go To Meeting.



MS. ENNEKING:  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Are there other comments?



(No response.)



Is there anything from our Go To Meeting at this point?



STAFF PERSON SANTILLANO:  No. 



SECTION MANAGER O’SHAUGHNESSY:  As a reminder to those that are on the Go To Meeting, we do ask that if you have any comments with regards to this topic that we’re discussing on resin switching that you use the chat function.  If you can just type it in, when we receive it we will make sure that it is read out loud and addressed as appropriate.  Thank you.



Randy?



MR. POLLACK:  Thank you.  Randy Pollack.  A lot of the conversation has been talking about whether what is recycled postconsumer resin, how much is out there.  But I think what we also have to do is focus on what is the major principle of CalRecycle?  It’s to reduce.  If you have a company that can switch from a PET to a HDPE, from an HDPE to a PET or an HDPE to a polypropylene and reduce the amount of plastic used by 20 or 30 percent I think that is something that is of value to CalRecycle.  It think it’s value to the community, it’s a value to reducing the amount of plastic that we’re using.  Also it helps in reducing the amount of greenhouse gas emissions also.  So I think that is also one thing that we need to look at, is that you can have a huge reduction in the amount of plastic being used by companies if they choose to do it, going from HDPE to polypropylene.  



If the regulations stay the way it is it’s a disincentive for them.  Why would they switch if they can’t get a benefit?  Now they have to start brand new and now they would have to demonstrate having either postconsumer resin within their container if they switch over or they are going to have to try and further reduce it in year number two.  So we believe that this regulation would be a disincentive for those manufacturers who actually want to reduce the amount of plastic that they use.



MR. ALEXANDER:  Steve Alexander with Plastics Recyclers.  Just to follow-up on Mr. Pollack’s response here, he talked about reducing the amount of plastic used.  And yet what he’s asking you to do is to allow more virgin material to be used at the expense of using recycled material, which as we know from Franklin studies over the years greatly reduced greenhouse gas emissions versus the utilization of virgin resin.  And we are happy to supply you with that data from Franklin Institute once again.



I also find it interesting that when we talk about the fact that they can reduce the amount of plastic resin by switching from one container to another, one resin type to another, if we talk about, say, switching – and what’s interesting is people tend to say all the time, high density to polypropylene.  But make no doubt about it, if you allow resin switching this is going to have a tremendous impact on the PET arena as well.  Because you are going to allow people to comply with the law who are currently using recycled content, to comply with the law simply by switching resin from PET to high density or PET to polypropylene.  And at the end of the day you’re not going to require them to use any recycled content in any way, shape or form.  Which to me appears to be in direct conflict to what the statutory requirements are of what we’ve talked about here.


Interestingly enough, when you talk about switching from high density to polypropylene the assumption is that you will meet the 10 percent source reduction requirement.  Nothing can be further from the truth.  The density of high density vis-à-vis the density of polypropylene only gets you a seven percent reduction.  So there would still have to be some additional reduction in the material or some recycled content utilized in that material in order to meet that 10 percent reduction.  So, you know, you can resin switch, that’s great.  But let’s make sure that we continue to instill in the requirement some utilization of postconsumer recycled material.  Because that’s what the law was originally designed to foster.



So I think that at the end of the day, you know – and I don’t want to go over my comments from April 8th – but I think it’s important when we talk about the availability of material, you know, we talk about the fact that there is a tremendous amount of investment going in currently today to allow you to segregate out and product postconsumer polypropylene.  One of our members is at the end of this month opening up a new $4 million wash line just for polypropylene that is going to be able to produce 60 million pounds a year of polypropylene.  That’s one member.  And that is in response to the market demand for additional polypropylene, which some people around this table, you know, can utilize.  



As I indicated on April 8th, if you are going to eliminate this requirement that people use postconsumer material there won’t be any investment in those types of new technologies coming into the marketplace because there is no incentive to use recycled material going forward.  And the only way that we are going to continue to attract investment is if the demand remains high.  The demand is going to remain high because in fact we are talking about requirements for people to utilize this material.  Remember, at the end of the day you’re talking about allowing a company to achieve a lifetime compliance with this law simply by switching their resin.  That’s like saying someone can move from San Francisco to Oakland and because they moved from San Francisco to Oakland they don’t have to pay taxes anymore but they can still take part of all government services for life simply because they moved from one to the other.



Companies innovate all the time.  These are market challenges that we are attempting to dictate here.  Companies have been complying with this law for 15 years. They will continue to comply with it.  So our big concern is at the end of the day, regardless of what you allow, by allowing resin switching you’re still left with the body, you’re still left with that container with no requirement to recycle it in any way, shape or form.  And to me that is 180 degrees against what the intent of this statute was back in 1994.



COUNSEL MOORE:  I would like to interject real quick, too.  I’m going to go ahead and give by two cent spiel real quick about kind of some of the input that we have been receiving.  We’ve received a lot of passionate arguments from both positions for and against resin switching.  And we may have in fact received historical data on what the market supported and what’s available in the market in previous years.  But speaking up for staff, I think it would be appreciated if we received updated maybe market data, again as specific to California as possible.  And to balance that out, if you have a position regarding some of the Public Resource Code provisions that we’ve highlighted up on the board, 42301(j)(2)(A), 42301(j)(2)(C), talking about material types, resin types, and then also talking about the adverse effect to the recyclability of these materials, those are the kind of arguments – we need to look at arguments that are based on the statute.  Because, again, that’s where our authority comes from.  And, as we’ve already explored this morning, there are limits to our authority and how far we can go.  


So we need to go and fit what works in reality into the statutory authority that has been granted to us.  So when you send those arguments in we need to have the statutory support for those arguments.  We’ve received a lot of input but I think to date we’ve only received a couple of comments that provided any statutory basis for the arguments.  So to help staff out that would be appreciated.


SECTION MANAGER O’SHAUGHNESSY:  And for those listening, that was Ty Moore.  He is legal counsel for the department, CalRecycle, with a focus on the RPPC Program as one of the areas.



COUNSEL MOORE:  My apologies to the Go To Meeting component of this meeting for not identifying myself.



SECTION MANAGER O’SHAUGHNESSY:  Randy?



MR. POLLACK:  Randy Pollack.  I would just like to make a couple of additional points.  First of all, as part of the law there are several compliance options.  One of them is source reduction, that is part of the statute. Companies have the ability to comply with the law if they reduce their packaging by 10 percent, that is part of the statute.  So we believe that is something that has to be looked at.  I understand my good friend Mr. Alexander’s point that they want to use more PCR into materials.  But what also calls in, that also raises the point that when you look over the last 20 years I don’t believe that there has been a stampede of people going from PET to HDPE or HDPE to polypropylene.



So I think that the argument that all of a sudden all these companies are going to switch quickly to be in compliance, I don’t think that may be an accurate statement.  Because for a company to switch it costs millions, sometimes tens of millions of dollars, to switch your machinery.  So I don’t believe you’re going to see a wholesale change from one company switching from an HDPE over to polypropylene.  What we’re doing and what we’re hoping is giving some companies the ability to do that if they would like to make those financial obligations, if they want to create or they want to establish and purchase new machinery.  



Also I think we have to look at that in today’s society we have a lot of products that are turning into concentrated products.  So many times you are getting smaller containers because you’re getting more uses out of those containers because it is concentrated.  So I think what we also have to look at is, is there a disincentive for people to do that to make more concentrated products if they can’t take advantage of certain parts of the law.  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Pansy, yes, please.



MS. LEO:  I have a couple of additional comments as well.  One thing is really to support what Randy just said, that there is not going to be wholesale movement of people in our industry to go into polypropylene from HDPE pails because there is a significant capital investment.  It costs about $150,000 to make a new mold that will product a source-reduced polypropylene pail as well as capital investment to changes parts in the machine to produce that type of pail.  And also the lead time to make a mold is about 23 weeks.  So there is significant lead time, significant cost involved.  So it’s not going to be a wholesale movement right away to polypropylene just because it’s allowable.



And it’s also because of shrinkage differences between HDPE and polypropylene that is going to affect the sizing of the pail and the sealability of that lid onto the pail that is going to affect the performance.  So it’s not like taking your existing 90 mil five gallon pail mold and shooting polypropylene into it, that’s not going to work. 



The other thing is Ropak has developed diamond weave technology where we’re able to switch from HDPE to polypropylene by using a diamond lattice structure on the internal walls of the container to reduce wall thickness.  And we do have third party verified sustainability claims that prove that we are able to reduce the weight of the package by 20-35 percent. So that’s in contradiction to what Steve Alexander was saying with the seven percent figure that he had.  And I can hand in that certification by the objective third party.



SECTION MANAGER O’SHAUGHNESSY:  And any of the documents, again, from CalRecycle’s perspective, any documents that you are referencing, reports, studies, et cetera, if you can provide those to us we will do our best to go through those and analyze them so that we can do our best to get a good representation. 



But, Steve, before I go to you, Patty at the other end had indicated –



MS. ENNEKING:  Just very quickly I just wanted to say again we understand that conversation that is going on about HDPE and polypropylene but from our perspective this is really much bigger than that.  A decision about resin switching will impact every single resin and therefore we want to make sure that you take that into consideration and not just the high density and polypropylene piece of it.



SECTION MANAGER O’SHAUGHNESSY:  And that is definitely recognized, I think, by all parties. For discussion purposes today we did use the example of HDPE and polypropylene or PP just to simplify our presentation.  But we do recognize that there is the whole series of plastics that are impacted by any decision and movement taken forward.



The other element that I would like to reiterate again is that, with regards to source reduction, there is impact with regard to resin switching.  But resin switching will still be allowed under this program, it just wouldn’t give you the credit, if you will, for source reduction.  Resin switching is not being prohibited.  You can come out with a new container today.  You know, just for clarity – maybe no one is on this place, but just to clarify – the plastics industry is shifting, it’s recognized.  Who knows what’s going to be 10 years down the road with regard to plastic?  So we’re not saying resin switching cannot occur within here.



MR. POLLACK:  Randy Pollack.  I have a question along those lines.  Taking that statement, if you want to compare a container that is currently being marketed out there and compare it to your container, which is sort of allowed under the law, would that include comparing a polypropylene container to a HDPE container?



BRANCH MANAGER VAN KEKERIX:  Could you clarify what it’s allowed under?


MR. POLLACK:  Okay, as a question, in the regulations I believe that you can look at – and Neal is maybe more familiar – 



STAFF PERSON JOHNSON:  Similar products?



BRANCH MANAGER VAN KEKERIX:  The similar products.



MR. POLLACK:  Similar products, similar products that are out in the marketplace.



BRANCH MANAGER VAN KEKERIX:  For the particular container like the milk jug, is that what we’re talking about?



MS. ENNEKING:  So, I think what he’s saying is if you looked at –



SECTION MANAGER O’SHAUGHNESSY:  Well, excuse me.  I’m sorry.  We have two elements going on here and, Patty, I’m not meaning to cut you off –



MS. ENNEKING:  No, sorry.



SECTION MANAGER O’SHAUGHNESSY:  - but we have our Go To Meeting, which we have microphones throughout the table and they are doing a great job capturing everyone in the room.  And I appreciate that.  Our secondary one, which is really kind of a key element, is our court reporter here.  And we are very limited on the microphones that are on our table.  So I’m not meaning to interrupt anyone’s comment, I want to have the flow of the conversation here.  But as soon as we start having people and we overextend our microphone placement we really start getting into a difficult point.  And I appreciate that, so,  you know – 



Randy, I believe we’ve come kind of back to you.  We’ve asked for clarification, you’ve stated statute, regulation, not specifically.  You’re looking at Department staff but we could do our best to try to find something but it’s really your question.  So if I could ask for your clarity and not our staff to clarify your question and try to interpret something incorrectly.  I think that’s a fair treatment to the Department as well as yourself.  Because I don’t want to mischaracterize what you’re asking of us to move forward.



MR. POLLACK:  I appreciate that.  And I was looking at Neal for the reason that I believe there is a provision in the statute that says that if you’re trying to demonstrate compliance you can look into the marketplace for a similar product.  And I’m sorry, I don’t have the statute right here.



BRANCH MANAGER VAN KEKERIX:  Would you like a copy?



MR. POLLACK:  Well, yeah, I can flip through it and I can find it.  I think Neal was nodding his head that there is a provision there.  And so my general question – I don’t need an answer now – but the question that I have, in looking at that could you if you find, say – let’s just take any sort of detergent.  If you have a 64 ounce detergent bottle out there and you’re manufacturing one, but that 64 ounce detergent bottle is an HDPE and you’ve come out with one in a polypropylene, 64 ounce detergent, could you use that as part of demonstrating that you may be in compliance with the law?



(Pause)


And I’m not asking for an answer right now.  So you are looking to change the resin, if I have a same container, same size, but it may be a different resin, can you use that as the comparable market –



COUNSEL MOORE:  So to kind of repeat your question, you’re looking at as a source reduction option for the weight, you want to compare the container for your product to an existing container that is not your product out in the marketplace?



(Staff confers and refers to documents.)



SECTION MANAGER O’SHAUGHNESSY:  We’re doing our best from CalRecycle’s standpoint – for those that can’t see what’s going on in the room – to find the specific reference that Randy has so that we can do our best to respond in a clear fashion and move forward.  If we can’t respond now, Randy, we do have your question captured in a multitude of ways and we can move forward.



COUNSEL MOORE:  You know, we’re going to have to go ahead and get together and get back with you.  That’s totally fair.



MR. POLLACK:  Thank you.



BRANCH MANAGER VAN KEKERIX:  It looks to me – and if this is not what it is I’m going to ask that you send us information – it looks to me like this is in Section 17945.3, the product manufacturer certification information.  And it is hard to follow.  (c)(4), source reduction compliance based on comparison to similar products, on page 23 of the regulations.  If that’s what you’re asking us to look at we can take a look at that.



MR. POLLACK:  Yes, thank you.



BRANCH MANAGER VAN KEKERIX:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  Thank you, Randy.  Patty, I’m sorry, we did cut you off earlier.  Is there additional comment?



MS. ENNEKING:  No, thank you.  No further comment.



SECTION MANAGER O’SHAUGHNESSY:  Okay.  Steve?



MR. ALEXANDER:  I just wanted to clarify something.  Pansy commented on, she talked about how she could reduce by 20-25 percent by weight.  And that may be correct.  We were talking about seven percent density by volume reduction of material because landfills don’t close because they are too heavy.  So we are actually talking about two different figures, okay?



SECTION MANAGER O’SHAUGHNESSY:  Brock?



MR. WANLESS:  This is Brock Wanless from Illinois Tool Works.  I would be remiss not to weigh in on this since I flew all the way out here from Chicago. 



We’ve vetted this particular issue with a few of our companies who have had interest in this entire process, not only on this issue but others.  Predominantly – in fact, I can’t think of any that have objected to staff’s recommendation.  And I think from our perspective and me speaking for ITW, I think at this time we are supportive of what you’re trying to accomplish here and would like to echo Steve’s comments, that we do not see a particular problem with this change at ITW.  I just want to put that on the record.  



I don’t expect to hear otherwise after making that statement.  But I will leave that door open in the event I get a phone call when I arrive back to Glenview, Illinois and someone asks me what the heck was I doing.  So I’ll leave it at that, but we are supportive at this point.  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Thank you, Brock.



MS. LEO:  I would like to make one final comment.



SECTION MANAGER O’SHAUGHNESSY:  Yes, please.  Pansy?


MS. LEO:  I know that source reduction is at the top of the hierarchy for waste management.  And at Ropak we have contracted with Simply Sustain to do a life cycle inventory of our diamond weave pail, looking at the HDPE 90 mil pail compared to our 20 percent source-reduced polypropylene pail and comparing it also with an HDPE pail with 50 percent recycled content.  And when we looked at the various stages from cradle to end of life disposal we found that the biggest impact on CO2 emissions and nonrenewable energy use was in the production of the raw material.


So therefore it really benefits us to use less petroleum-dependent raw materials.  And this LCI study showed that we could dramatically reduce CO2 by 24 percent and use less nonrenewable energy by 29 percent compared to the heavier duty HDPE pail.  So with the intent of the 2006 California Global Warming Solutions Act, source reduction by switching resins, it still has the greenhouse gas benefit and using less nonrenewable energy.  And my question is:  Why would we do away with that option?



MR. ALEXANDER:  Can I respond to that?



SECTION MANAGER O’SHAUGHNESSY:  Steve?



MR. ALEXANDER:  Steve Alexander.  We will submit this data, too.  We know Simply Sustain.  But we have gone through, per Franklin Associates, based on their 2010, even giving source reduction of 10 percent the use of virgin polypropylene has a much greater environmental burden than high density plus recycled content.  And I think that was – I didn’t hear that in what – and I think we have the differences in greenhouse gas emissions, they’re almost six percent higher, the difference in total energy consumption are 11 percent higher, the difference in expended energy from the entire production is 7.3 percent higher, and from an overall solid waste management perspective the use of virgin polypropylene without recycled content is 10.5 percent higher than using high density with recycled content.



So we will provide that to you.  I hate to get into a he said/she said consultant-type battle with you but I suspect Neal will be able to make that ultimate determination.




SECTION MANAGER O’SHAUGHNESSY:  Yes, Bill, please.



MR. O’GRADY:  Two things.  First, I would just add that if we use Pansy’s example and as it applies to a permanent opt-out from a compliance standpoint, the use of that polypropylene virgin material is a one-time use.  It’s not sustainable from a recyclability standpoint, it’s a one-time use, a virgin resin.  And it wouldn’t be recycled in the purest sense of the word recycling or as the intent of this statute deems.



And secondly and primarily, I think we should not lose sight of the fact that the statute does advocate or state – or it certainly doesn’t imply, it specifically states that a packaging change should not adversely affect recyclability of a rigid plastic packaging container and should not affect the potential for the recyclability of that package.  Going back to the example that Pansy used on a polypropylene level, it’s a one-time use based on if you apply that to source reduction and the option there to opt-out.


MR. YEDIDSION:  May I?



SECTION MANAGER O’SHAUGHNESSY:  Yes, please.



MR. YEDIDSION:  Parham Yedidsion, Envision Plastics. I would like to just briefly read from the Public Resource Code, 42300(j):  “It is therefore the intent of the legislature to spur markets for plastics materials collected for recycling by requiring manufacturers to utilize increasing amounts of postconsumer recycled material in their rigid plastic packaging containers, only if the use of that material does not present an unreasonable risk to the public health and safety, and achieve high recycling rates for these rigid plastic packaging containers.”  That was the spirit of it.  We all agree, source reduction is one of the items that we look for and it is probably the primary item that we look for, but not at the extent that it’s going to affect recycling.  And that is clearly stated as well.


No one has any issues with resin switching.  You want to switch, go switch, no problem.  If it makes financial sense, go and do it.  All we are saying is, Let’s not come in here and pretend that we are just doing that because it’s the right thing to do, we’re here because we don’t want to put recycled content in it.  And I’m hearing both sides of the story.  On one end of it we got comments, respectfully, saying that, Look, the reports that are coming out are showing that polypropylene is getting recycled at a higher and higher rate.  On another end we hear, Well, there isn’t enough of it out there for us to use it.  So I don’t know which one it is, frankly.  



You mentioned a resin company giving you a report that if you were to use high density alongside your virgin resin that physical properties would be diminished.  I will certify that there are companies that are in the same business that utilize high density fractional melt in their pails and buckets at percentages above what you mentioned.  And even though they may have diminished physical properties, it’s still acceptable for the product that they are putting it in.  For one reason and another there has always been an opt-out.  If it wasn’t metal handles, it was, Oh, our container handles, you know, more than five gallons, it’s 5.01.  And this is just a new version of it.  The intent behind why these comments are coming up, I think, is of value.



I was told when I was growing up to take people by their actions.  The actions over the last 15 years that I know of have not instilled in me at least as a fairly decent sized recycler in the State of California that some of these companies who are asking for this are coming from the correct place.  The, to my knowledge, have not complied with the current law.  Why have you not complied with the current law?  Can we at least know that.  You want a lifetime exemption, that’s what you’re here for. 



By the way, if you have any issues with resins I will give you a paper from Dow Chemical, who has multiple grades of plastic resin that touts, use it with 25 percent recycled content.  We have enhanced our resin and you will get the physical properties that you want.  So maybe Chevron Phillips doesn’t have it, Dow Chemical does.  I would be more than happy to put you in touch with the rep because they’ve given it to us.   As a matter of fact, we’re going out there to some of our customers saying, Hey, guys, here is Dow’s product, would you like to use it?


In regards to allowing for new technologies to come into play, I’m all in favor of it, honestly I am, I think it’s wonderful.  There is a reason why this is applying to non-food packaging.  It also is certain types of packaging.  No one is saying don’t go out of PET to go into a compostable bio-resin.  You have that option.  As a matter of fact that may very well account for not having to go after the RPPC law at all.  Nobody is saying don’t do it.  Go for it.  All we are saying is to pay specific attention to what you are going to and if the economics make sense to your company to make that switch, go for it.  But realize that if it does apply to the RPPC law then you would need to put the postconsumer content in it as well.



I’m sorry if I speak plain, frank, sometimes people say, Hey, you know what, maybe you should just tone it down.  Intent matters.  I have spent 17 years of my life supporting California recycling.  And I don’t claim to be the smartest person in the world but, please, don’t pass one over me either.  We are here to help, we have always been here to help.  Companies that – we talked about concentration.  You know, what if concentrated packaging, we’re going to stop that from happening.  You know what?  The detergent industry concentrated their packaging.  That didn’t stop them from using recycled content.  In fact, they have looked at ways of increasing their recycled content.  We have several customers that are doing that.  I commend them for doing it.  Some of them are the largest corporations in America.  Why should a one gallon, two gallon, five gallon pail be exempt from it?  Because of a metal handle?  



SECTION MANAGER O’SHAUGHNESSY:  Bill?



MR. O’GRADY:  Bill O’Grady, Talco Plastics.  I guess really to – the point is, is that if there is no demand for postconsumer content and there is no reason to collect it, where is that package going to end up?  So from a sustainability standpoint a permanent exemption that creates no demand and negatively affects its recyclability doesn’t make a lot of sense today from Talco’s standpoint.  And, again, I can’t see anybody right now making the argument that that’s not going to adversely affect the existing recycling infrastructure in California today, as it exists today. 


SECTION MANAGER O’SHAUGHNESSY:  Any other comments from the table at this point?


 
(No response.)



SECTION MANAGER O’SHAUGHNESSY:  We were out and my staff is currently out running to verify Go To Meeting and the chat function is working.  We do know Go To Meeting is broadcasting, we know that for a fact, that has been verified.  We do know for a fact that our presentation is being disseminated because there is staff in the building that have that.  We are just verifying that the chat function, the words coming in, are working.  



STAFF PERSON SANTILLANO:  It’s working.



SECTION MANAGER O’SHAUGHNESSY:  It’s working, we do have verification that that piece is also working.  Okay, so our system is up and going.  The only reason why we wanted to check is that we felt that this was a very significant topic, we’ve heard lots of wonderful comments in this room already.  In the past we have had individuals participating through the chat function and we had not heard anything yet.  So it caused a little bit of a panic on our side.  But we’re good, it’s all out there.  



MR. WANLESS:  (Inaudible).



SECTION MANAGER O’SHAUGHNESSY:  Brock was just making a general comment there that the chat function, he wasn’t overly secure when he participated last time at our last workshop.  So he participated today and we’re glad to see you here today.



Well, again, thank you very much for all of those comments.  It is truly appreciated.  Everything will be taken, as we have been throughout this process, into consideration.  And, as was stated earlier, any references that you had to studies, specifically to statutes, specifically to regulations, both the proposed language and the existing language, if you could give us those references in a written comment back – Ty, were you collecting those or is staff in the position to take them?



COUNSEL MOORE:  You can send them to staff.  You can also have my contact information, I have it here with me:  ty.moore@calrecycle.ca.gov.  



(Person around the table asks him to repeat the address.)


SECTION MANAGER O’SHAUGHNESSY:  Yes, actually it will be repeated for everyone.



COUNSEL MOORE:  I will provide you with a business card.  But there is also a link to staff on the CalRecycle webpage that can also receive your comments.  I will just be passing them onto them. 



SECTION MANAGER O’SHAUGHNESSY:  The other element that I will do to help everyone in this room as well as our Go To Meeting is, if you go to – forget the beginning part – the @ symbol, so @calrecycle.ca.gov, that is the common extension that we all have.  You then take our first and last name.  First name, for my example, is trevor.oshaughnessy, that would go directly to me.  Kathy Marsh is the Supervisor of the program so you can also contact her kathy.marsh, is another option for everyone as well.  But, again, to really reach anyone in-house if you use the @calrecycle.ca.gov as the extension you’re pretty much going to have everyone’s email. We also have everything listed on the Department’s website with staff directory.  We also have for the RPPC rulemaking, it has its own website, which I hole everyone here is familiar with.  And it also has appropriate contact information there as well.  So those are all the different arms, if you will, that are available to send us information and move forward.



Well, with that I would like to move on to our next topic.  Our next topic is a review of the postconsumer revised text, revisions to the proposed 45 that was on the street.  I would like to begin by referring everyone to Handout #5.  For those at the Go To Meeting, as you’re seeing on your screen, if you go to our website if you haven’t already obtained it, #5 can be found at that link.



CalRecycle staff has continued to work on refining the definition of postconsumer based on the feedback we’ve received from the workshops held to date.  Based on our analysis we have further clarified the areas highlighted in green that are on the handout.  Specifically, within 17943(m), which is the definition, there were some minor corrections done to insure grammatical clarification.  Within 17945.3, which is the product manufacturer certification requirements, within that section we have added some clarification; specifically referencing the definition of Section 17943(m)(1) and (2) and then continuing down within that subsection providing a statement of “additional documentation to support the source and amount of obsolete or unsold rigid plastic packaging containers and/or rejected finished plastic packaging.  The documentation shall contain at a minimum the following:”.



Continuing on within that same section on the backside of the handout on page two, specifically subsection (d)(J)(iv)(2), it was pointed out to us at our last workshop that we incorrectly put in “regrind”.  Every one has agreed “regrind” is not a material that qualified.  And then in subsection (3) following that, “A description of the plastic material such as product bar codes, Stock Keeping Unit (sku), or other information”.  That was to clarify what was there originally.



Within Section 17945.4, the container manufacturer certification information, subsection (c)(4)(iv)(3), “A description of the plastic material, such as product bar codes, Stock Keeping Unit (sku), or other information” to maintain that consistency.  


So those were the further suggested edits and changes that we have to the proposed language for postconsumer material.  Are there any comments with regards to postconsumer material and this topic.


MR. YEDIDSION:  Parham Yedidsion.  Question:  What is the official stance at this point as to what qualifies at post-industrial?  And the reason I ask is that we carved something out here, rightfully so, to allow for obsolete materials to be considered postconsumer.  It would be nice – if needed, I don’t know if it’s needed – to have a specific clause that says post-industrial material are not to be used or are not considered as postconsumer.



COUNSEL MOORE:  I guess all I can ask is that maybe if you send us a written proposal for a definition that you think would work or add something to the regulations.



MR. YEDIDSION:  If you think it’s already covered, I’m okay with it.  I’m just wondering.



SECTION MANAGER O’SHAUGHNESSY:  Based on the discussions we’ve been having we feel that that has been addressed within these modifications and that it wasn’t being covered.  And that’s one reason why we have this subsection (m), postconsumer material and the definition there.  It was allowing some material that wasn’t directly from post-industrial going back into the process to make a container.  It was providing an avenue where a post-industrial material, for using your term, that left a factory, went into the marketplace and was then remanufacturing, that type of material could potentially qualify as a postconsumer, if I’m remembering our clarification.



BRANCH MANAGER VAN KEKERIX:  No.  



SECTION MANAGER O’SHAUGHNESSY:  I’m sorry, I misspoke, I apologize.



MR. YEDIDSION:  It may have not left the factory but it was filled.



BRANCH MANAGER VAN KEKERIX:  Okay, if you take a look –



MR. YEDIDSION:  But this doesn’t say filled.



SECTION MANAGER O’SHAUGHNESSY:  Right.



BRANCH MANAGER VAN KEKERIX:  If you take a look at 17943(m)(3) –



MR. YEDIDSION:  It covers it.



BRANCH MANAGER VAN KEKERIX:  - we believe that covers what you’re talking about. 



MR. YEDIDSION:  Right.



BRANCH MANAGER VAN KEKERIX:  So 17943(m)(1) and (2) talk about what is in postconsumer material and (3) says it does not include those materials.  So we tried to capture it there.



MR. YEDIDSION:  You have.



BRANCH MANAGER VAN KEKERIX:  Okay.



MR. YEDIDSION:  The only reason I mentioned it was because the language in 17943(1) was different.  It wasn’t that big of a difference but it’s not exactly word to word as the description of what qualifies.  Today you and I sitting here, I agree that Item 1 supersedes all of it but I don’t know in 15 years, maybe people draw a comment to it.



BRANCH MANAGER VAN KEKERIX:  That may be.  They can also refer to our final statement of reasons that will get into more explanation.



MR. YEDIDSION:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  And I apologize for my misstatement.  I went on the wrong path with that.  Other comments with regards to the postconsumer material?  Yes, please, Patty.


MS. ENNEKING:  Patty Enneking.  At the last workshop I provided comment on this particular topic and I noted that the existing regulations allow post-industrial scrap that is commonly disposed and not commonly used within an original manufacturing process and then put into a different product to count.  And so what I was asking was that you continue to allow material that is commonly disposed and not commonly reused to count.  And that would be different from the obsolete products, which you have already addressed.  



And at that workshop I gave some substantiation as to why that I though you should do that.  But one of the things that I heard you say is, Okay, where in the statute – you didn’t say it specific to me, but I heard you say it over and over again during the meeting, is, Where in the statute would it allow you to do something?  You want to go back to, Well, what did the statute originally say and why do you think that therefore it would be allowed?  So I looked back at the statute. And so the statute defines postconsumer material as material that would otherwise be destined for solid waste disposal, period.  It just says material destined for solid waste disposal.  It doesn’t make a distinction between manufacturing waste and waste from consumers other than to say that manufacturing waste that is generated and commonly reused within an original manufacturing process does not count as postconsumer material under the statute. 



So in other words, it’s silent on the issue of manufacturing waste that is not commonly reused, it doesn’t say anything about that.  The current RPPC regulations, so the ones that are in existence today, I believe reflect that statute language because they allow for manufacturing scrap that is commonly disposed and not commonly reused within an original manufacturing process to count as postconsumer material.  So in other words, if you have manufacturing scrap that is commonly reused it doesn’t count, but if you have manufacturing scrap that is commonly disposed it does count.  So there is a subtlety there.



I actually was a participant during all of the early 90s discussion about the regulations when they were first being made.  And one of the things that the product manufacturers wanted was consistency with other laws and regulations that they have to abide by.  And one is the FTC, the Federal Trade Commission, Green Marketing Guidelines.  So on of the things I wanted to do was to just state what those Green Marketing Guidelines say.  And what they say is that a recycled content claim – excuse me, let me just find it.  A recycled content claim may be made only for materials that have been recovered or diverted from the solid waste stream during the manufacturing process or after consumer use.  And then FTC further states that if a manufacturing waste is used as recycled content, the manufacturer must have substantiation for concluding that the manufacturing waste would otherwise have entered the solid waste stream.  Consistent with the RPPC statute, the FTC excludes from recycled content spilled raw material and scrap that are minimally reprocessed and put back in the production of the same product.  So essentially what FTC says in their Green Marketing Guidelines and what the existing RPPC regulation says is one and the same.



So I’ve heard people say that manufacturing scrap is commonly reused.  And in fact that is true for a lot of manufacturing waste.  No ifs, ands or buts about it.  But there is also manufacturing waste that is commonly disposed and it’s that portion of the waste that I’m talking about.  Because, I mean, frankly whether it comes from the manufacturer or it comes from the consumer, if it goes to landfill waste it’s just plain waste and it’s, you know, stupid to be wasting it.  So I thought this time what I would is I would give you an example of what I’m talking about.  It’s a product that currently, as far as I know, is a manufacturing waste that is 100 percent disposed of.



So as an example, a laminated structure that might be used for packaging.  And a laminated structure would be when you combine different resins.  So we make a lot of food packaging.  I realize that food packaging is not required to comply under the law and has an exemption.  But bear with me just for a second.  So one of the packages that we make a lot of is a laminated structure of a PET with polyethylene and it is often used for meat packaging and also for cheese packaging.  And today 100 percent of the scrap that a fabricator after they have made the package, a 100 percent of that scrap goes to landfill.  And nobody can take a laminated structure that has multiple resins in it and then turn it back into something else.  



We have found a way to be able to do that.  We are probably the only ones that I know of that can do it.  So what we’re hoping is that CalRecycle would recognize that if it’s a waste – again, regardless of if it comes from manufacturing or consumer – what you want to do is you want to take it out of the waste stream.  So we think that we can take that PET element of it and reuse it.  Still the polyethylene component would still be waste but we have a way to capture that PET and to put it back into a product.  That’s what we are asking be put back into the definition.  So, again, if it’s something that is commonly disposed, we believe – or excuse me, commonly reused we do not believe it ought to count towards this definition.  But if it’s something that you can give substantiation that it is commonly disposed we believe it should be included, as it is currently today.



COUNSEL MOORE:  Patty, can I ask you a quick question?  It looks like you’re talking about Section 17943(m), either (2) or (3).  What change would you be proposing, if any, to one of those sections?


BRANCH MANAGER VAN KEKERIX:  Section 3 -





COUNSEL MOORE:  Sorry.



SECTION MANAGER O’SHAUGHNESSY:  Specifically referring for everyone, Handout #5 –



COUNSEL MOORE:  Right, right.



SECTION MANAGER O’SHAUGHNESSY:  - referring to Handout #5, looking at 17943(m), it’s the first listing on the front side of page one.



MS. ENNEKING:    Yes.



COUNSEL MOORE:  Thank you.



BRANCH MANAGER VAN KEKERIX:  The statute is repeated in (m), what is currently in statute is the definition as postconsumer is sentence one in (m) and number 3.  Those are the only two pieces that are the current definition of statute.



MS. ENNEKING:  Right.  It’s that subtlety that I want to go back to.  So if I can find it in the statute again.  Okay, so what the statute said is, it says, “Postconsumer material does not include materials and by-products generated from, and commonly reused within, an original manufacturing and fabrication process.”



BRANCH MANAGER VAN KEKERIX:  And that is proposed (m)(3).




MS. ENNEKING:  And so what I’m saying is that there is another element, which I believe that the statute is silent on this.  So I agree, so we agree that postconsumer material that is commonly reused within an original manufacturing and fabrication process should not count.  But there is a lot of material that is generated and not commonly reused, it is commonly disposed.  And that’s what we’re asking be included, as is stated in the current regulations.  The current regulations allow for that.



COUNSEL MOORE:  So you’re saying the current regulations are correct and no change is needed?



MS. ENNEKING:  Correct.



COUNSEL MOORE:  Okay, good.  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Are there any additional comments?  Neal, please.



STAFF PERSON JOHNSON:  A couple of moments ago you cited a couple of section numbers and I want to make sure I got those right.  Could you repeat that?



MR. YEDIDSION:  What I was reading off of the Public Resource Code?



BRANCH MANAGER VAN KEKERIX:  Uh-huh.



STAFF PERSON JOHNSON:  I think so.



MR. YEDIDSION:  The Public Resource Code was 42300, Item J is what I read.



STAFF PERSON JOHNSON:  Well, then later you talked about 17943(m) and then one other and didn’t know what.


MR. YEDIDSION:  You know, a lot of this stuff is ad-libbed.  It’s not like I wrote it down.



STAFF PERSON JOHNSON:  No problem.



SECTION MANAGER O’SHAUGHNESSY:  Yes, Patty?



MS. ENNEKING:  Sorry, I would like to just go back to the question that Ty asked me.  Actually, I maybe spoke too soon when I said I didn’t have anything more. I think that having a better explanation of post-industrial scrap is a good thing.  Because, again, I think right now there is confusion in the marketplace about that and everybody counts everything.  And we’re not supportive of that.  We are only supportive of that which somebody can substantiate is commonly disposed.  So better clarification we definitely think is a good idea.  And I think that it could help to have more language.



COUNSEL MOORE:  Okay.  Please submit it and we will consider it.



MS. ENNEKING:  Okay.



SECTION MANAGER O’SHAUGHNESSY:  Yes, Bill?



MR. O’GRADY:  I guess I need some further clarification, Patty.  Bill O’Grady, Talco Plastics.  If we’re speaking to the definition, “’Postconsumer material’ means a material that would otherwise be destined for solid waste disposal, having completed its intended end-use and product life cycle.”  Patty, you agreed that that’s the original statute, correct?



BRANCH MANAGER VAN KEKERIX:  That is the first sentence of the statute verbatim.



MR. O’GRADY:  That’s the first sentence of statute.  And to a certain degree Patty agrees with that but she wants further clarification indicating what?  The material you’re speaking to, I believe, has not completed its intended end-use and/or product life cycle, correct?



MS. ENNEKING:  I guess what I would say to that, Bill, is the fact that it’s then going to landfill says to me that it has fulfilled its intended end-use, it’s waste.



MR. O’GRADY:  Right, but I think that’s the distinction that needs to be considered if in fact we are still holding to 17943(m)(1), where it says, “commonly disposed and not commonly reused within an original manufacturing process, shall be considered postconsumer material when used as feedstock for new rigid plastic packaging containers”.  This material would go into a similar container, correct, the portion that’s recovered?



MS. ENNEKING:  No.  It can go into anything.  In fact, electronics packaging is one of the best.



MR. O’GRADY:  Okay.



(Pause.)


I would say we need some clarification there.



COUNSEL MOORE:  Please submit it in writing and we will consider it.



MS. ENNEKING:  Okay.



MR. O’GRADY:  Bill O’Grady.  We’re treading a fine line here, as we all know probably, aren’t we?


SECTION MANAGER O’SHAUGHNESSY:  Steve, please.



MR. ALEXANDER:  Steve Alexander, Plastic Recyclers.  I have a real problem with this because she’s talking about scrap.  And scrap has never been included in the definition of postconsumer material.  Scrap hasn’t met its intended use, it’s waste.  We’re talking about recycling.  The definition that we agreed on was the material met its intended use and that it was formed in the container that it was intended to do and the product is now obsolete.  



How do you define this line in her manufacturing facility between this and post-industrial?  Who is going to audit that?  This is a huge leap.  I mean, the posturing seems to be that this is a fine line and, you know, we’ve got to work this.  I see this as a quantum leap in terms of where we’re going forward here.  And so we would have some concerns with this.


SECTION MANAGER O’SHAUGHNESSY:  Bill, please.



MR. O’GRADY:  Yes, to that point I do agree with Steve as well.  I think we’re losing focus or sight of what we’re here to discuss today.  We are discussing postconsumer plastic utilization and sustainability.  Talco Plastics may have an issue with scrap plastic falling under that category if it hasn’t had some sort of reference to intended end use and product life cycle, as statute deems.



STAFF PERSON JOHNSON:  Patty, could you in your comments provide us some examples of this material that you think should be included?  Because, you know, there has clearly been some concerns raised about where that boundary gets moved and that’s one of the things we have to assess -



MS. ENNEKING:  Certainly.



STAFF PERSON JOHNSON:  - whether we are really picking up something that should be included or we are moving the fence in a direction I think really we don’t want to go.



MS. ENNEKING:  Absolutely.  Thank you.



COUNSEL MOORE:  Ty Moore, CalRecycle.  Also to the extent that you are able please kind of specify where it would otherwise be destined and the intended end use of that material prior to it turning into the state that you’re collecting it in.  Or reference the statute however you want to interpret that.



SECTION MANAGER O’SHAUGHNESSY:  Yes, please, Brock.



MR. WANLESS:  Brock Wanless, Illinois Tool Works.  Just a brief comment.  ITW is fully supportive of the recommendation and the new definition of postconsumer material.  The last meeting I attended I know there was a lot of discussion and a lot of comments subsequent to that.  I had walked away with an understanding that I think we had an agreement with the parties in the room but was anxious to see staff’s response and subsequent rewrite.  Having had the opportunity to review this proposed definition in the last few weeks, I’m thrilled.  I’m excited to see that what we had agreed to in the April meeting is reflected in the new definition.  We are a hundred percent supportive of the definition as written.  



To address the issue of scrap, it’s always been our belief that that scrap was not necessarily postconsumer material.  In terms of reopening that discussion, I am not inclined to do so.  However, if staff is inclined to do so I look forward to fully participating in that discussion going forward.  But just to reiterate, ITW is more than satisfied with the current proposed definition of postconsumer material.  Thank you.



COUNSEL MOORE:  Sorry, just to kind of follow-up on that.  Just to remind you that there is still going to be another public comment period that we will be going into in the future.  So this isn’t the end of the story for our review of these issues.



MR. WANLESS:  So I should wait to congratulate you until later?


(Laughter.)


COUNSEL MOORE:  Congratulations are not yet –



MR. WANLESS:  Well, in that case I will retract my comments and we will continue this discussion when it’s appropriate per legal counsel’s instruction.



COUNSEL MOORE:  That’s correct.  It’s good to see that I’m finally getting the respect that’s due.



SECTION MANAGER O’SHAUGHNESSY:  Any additional comment with regards to the definition, proposed language and modifications of postconsumer material?



(No response.)



Seeing none at this time, continuing on with our agenda.  Our next topic is the review of the definition of an RPPC.  For this discussion I would like to refer everyone to Handout #6.  For those on our Go To Meeting, again here is the web link to where you can find Handout #6 if you have not already pulled it up or made if available.  Specifically, I would like to draw your attention to the proposed new subsection 17943(t)(2)(B).  That would be on page two of the handout, backside.



Staff is proposing to add a reference to the ASTM Standard Guidelines for film plastic, specifically ASTM D6988.8, to clarify the description of flexible plastic.  That’s the only modification that has been made at this point.  At this point I would like to ask for any comments or questions.



MR. POLLACK:  Randy Pollack.  Not specific to this comment but just saying that in the past we still have concerns with the extensive definition of the RPCC.  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Marcus, was there anything on the Go To Meeting?



STAFF PERSON SANTILLANO:  Not at this point.



SECTION MANAGER O’SHAUGHNESSY:  Bill, please.



MR. O’GRADY:  I just have one question.  I thought that part of the – and correct me if I’m wrong, again – Bill O’Grady, Talco Plastics.  Please correct me if I’m wrong, Trevor.  I thought as part of the RPPC definition there was some reference to the eight fluid ounces or its equivalent volume and a maximum capacity of five fluid gallons.  Does that still stand?  In other words, if somebody made a container that held 5.25 gallons that that would not be a rigid plastic packaging container? It’s not covered?


MR. YEDIDSION:  Or 5.01.



MR. O’GRADY:  Or 5.01, anything over five gallons is considered outside the definition of an RPPC?



COUNSEL MOORE:  That’s my understanding.  Although I don’t –



MR. O’GRADY:  Or am I misinterpreting the whole –



COUNSEL MOORE:  I don’t know that this is the same issue.



STAFF PERSON JOHNSON:  This is Neal Johnson.  The manufacturer has – say, they product a 5.2 gallon container, those are quite common, the manufacturer has an option of choosing the labeled capacity.  And what we really are looking at is essentially the labeling –



MR. O’GRADY:  I got you.  The labeling.



STAFF PERSON JOHNSON:  - of how they claim it as opposed to – because of -




MR. O’GRADY:  Yeah, I apologize, Neal.



STAFF PERSON JOHNSON:  - expansion of central use.



MR. O’GRADY:  You’re right.  It’s labeled capacity, thank you.



STAFF PERSON JOHNSON:  Okay.



MR. YEDIDSION:  Parham Yedidsion.  So if the labeled capacity says 5.01, it’s exempt?


STAFF PERSON JOHNSON:  Yes.



MR. YEDIDSION:  So –



STAFF PERSON JOHNSON:  Now, if it can only hold 4.9 you might have a factual problem.



MR. YEDIDSION:  Got you.  So that I’m educated a little bit, because honestly I don’t know how these things work, I know that you’ve got statute.  But then I know that at some point you also look at the spirit and intent.



STAFF PERSON JOHNSON:  Correct.



MR. YEDIDSION:  Now, my understanding of the spirit and intent when they said five gallons was to refer to the typical five gallon container, it was not for somebody to be able to squeeze out of the way with 5.01 or 5.1.   How do we address that?



BRANCH MANAGER VAN KEKERIX:  I think Randy had a lot of comments in the past on that.



MR. POLLACK:  Yes.



BRANCH MANAGER VAN KEKERIX:  If you want to summarize your comments.



MR. POLLACK:  We had, as you said, several years ago there was a lot of discussion on that, that you would need a statutory change.  And this is Randy Pollack.



MR. YEDIDSION:  So spirit and intent wouldn’t come into play at this point, then?



MR. POLLACK:  No, the statute is very clear that it says it goes between eight ounces and five gallons.



MR. YEDIDSION:  So I’ll take that.  I hope they will do everything between eight ounces and five gallons. 



The other item is section 17943(a)(2).  I talked about this in the morning session where it says, “Plastic caps, lids, handles and hinges may be included as part of a rigid plastic packaging container at a product manufacturer’s discretion.”  I haven’t seen where that is statute.  And a package is inclusive of its lid, that lid is not being sold separately on the shelf under a different SKU at a different price.  Or the hinge for that matter or a handle, whether plastic or non-plastic.



SECTION MANAGER O’SHAUGHNESSY:  Any other comments with regards to the topic of RPPC definition?



(No response.)



No?  Steve, Bill?



MR. O’GRADY:  I’m sorry, Trevor.  I just want to understand.  To Parham’s point, this kind of follows in line with what we talked about earlier on the option clause, correct?   The option to include closure or not.



BRANCH MANAGER VAN KEKERIX:  Uh-huh.



SECTION MANAGER O’SHAUGHNESSY:  I believe so, yes.



MR. O’GRADY:  And did we determine at that time that – in other words, if I’m – I haven’t read the statute, I’m going to take my colleague’s word for it that maybe this portion isn’t addressed in the statute.  But I would make the correlation that if the other – then the option to include the closure or not as part of the container may not be part of statute as well.  Or if it is, then we’ve got a problem here.  Or maybe we don’t have a problem but we need some clarification on that.



MR. ALEXANDER:  Steve Alexander.  Do you want that in writing from us?  We would be happy to do that.



COUNSEL MOORE:  Whenever possible, yes.  Just because it goes into the rulemaking.



BRANCH MANAGER VAN KEKERIX:  Yes.



COUNSEL MOORE:  You know, we can include it in the rulemaking record.



MR. ALEXANDER:  All right, great.  Thanks.



SECTION MANAGER O’SHAUGHNESSY:  One additional check-in on Go To Meeting.  Are there any comments?



STAFF PERSON SANTILLANO:  No. 



STAFF PERSON SANTILLANO:  Are there any additional comments in the room with regards to RPPC definition?



(No response.)



All right, well, seeing none I would like to continue on now with our next topic, which is really the upcoming workshop that we have scheduled.  We have scheduled one more workshop for June 22nd.  At this workshop we plan to present any further analysis and modifications to the proposed 45-day language and a wrap-up of the previous workshops discussions, a review of additional revisions CalRecycle staff proposes be made to the 45-day comment period.  That would be our next topic for June 22nd.  



Following the June 22nd workshop, we will be preparing for and going into a second 45-day comment period, where the entire package will be prepared with proposed revisions and language for the RPPC regulations.  It will be distributed in the same fashion as the first 45-day comment period and the appropriate elements would be provided to you.



In closing, I would like to thank you for taking the time to participate in today’s workshop.  All of your comments have been recorded and we will consider them as we continue to move forward with the revisions of the RPPC regulations.  Again, thank you and have a wonderful afternoon.



BRANCH MANAGER VAN KEKERIX:  I have one last addition.  All of you who are going to send information, it would be much appreciated if you could get that in quickly in order to prepare things like the Powerpoint for the Go To Meeting.  If we get it on the 21st we’re not going to able to incorporate any of that into the Powerpoint presentation that those following along on Go To Meeting are using.  So we would appreciate getting it quickly because the 22nd is just about two weeks away.


SECTION MANAGER O’SHAUGHNESSY:  Yes, Tim.



MR. SHESTEK:  Just a question.  The next 45-day public comment period, did I hear you right, that’s going to start on the 22nd?



BRANCH MANAGER VAN KEKERIX:  No, no.



RECYCLING SPECIALIST I O”SHAUGHNESSY:  No, the 22nd is a final workshop.  We will then take information that we may gather from that for working on the revisions or the text of this.  And then we would be looking probably mid to late July or maybe a little after that.  But that’s kind of a general target that then we would begin and provide the official notice for a second 45-day comment period.



MR. SHESTEK:  Okay, thank you.



COUNSEL MOORE:  Which is another reason why you would want to get it into us quickly because the earlier you get it to us the more time we have to incorporate the comments into the rulemaking.



MR. SHESTEK:  Thank you.



SECTION MANAGER O’SHAUGHNESSY:  Steve?



MR. ALEXANDER:  Yes.  We didn’t hear any comments today but I think via the constant contact or whatever mechanism using the Webinar people have the opportunity to comment verbally that the rest of the room can here, correct?



BRANCH MANAGER VAN KEKERIX:  No.



SECTION MANAGER O’SHAUGHNESSY:  No, not verbally.



MR. ALEXANDER:  It’s only on –



SECTION MANAGER O’SHAUGHNESSY:  So the way the – the only mechanism that we have been able to do because of the meeting rooms that we are in and have been able to obtain in our building is they type in their comments and our individual monitoring that system – in this case it’s Marcus – he would read out for the record.


MR. ALEXANDER:  Okay.



SECTION MANAGER O’SHAUGHNESSY:   It would then be captured by our court reporter and then we would be able to address that.  But we don’t have a mechanism at this time of having a voice conference call.



MR. ALEXANDER:  Okay, thanks.



SECTION MANAGER O’SHAUGHNESSY:  Anything else of general business questions?



(No response.)



MR. ALEXANDER:  Would the timing be the same on the 22nd as today?



SECTION MANAGER O’SHAUGHNESSY:  Yes, we are looking at a full day.  So beginning at ten o’clock.



UNIT SUPERVISOR MARSH:  And in here, this same room.



BRANCH MANAGER VAN KEKERIX:  If we get through them earlier it will end earlier but it will be the same start time.



SECTION MANAGER O’SHAUGHNESSY:  Again, thank you.  Have a wonderful afternoon.





(Adjourned at 2:53 p.m.)
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