STANDARDS FOR ACCEPTANCE OF INSURANCE AS A FINANCIAL ASSURANCE DEMONSTRATION

PUBLIC HEARING COMMENTS

MAY 22, 2001

Comments received are listed in this document.  Commenters are identified by letter (PHA, PHB, PHC, etc.) with their successive comments listed by number (1, 2, 3, etc.).  Where two or more comments are essentially the same, the comment will be stated, and identified with respect to each commenter by letter and number (i.e., PHA2, PHB1, and PHD4).

Comment PHA1  The commenter requests the Board consider striking the section banning the use of captive insurance and continue to work with the interested parties to find a way in which captive insurance may be found to be acceptable to the Board.

Response PHA1  The Board directed staff to continue to work with all interested parties regarding captive insurance as a financial assurance demonstration.  The regulations adopted by the Board in September 2001 reflect the final determination of the Board to allow captive insurance as a financial demonstration, but only if the captive insurer is able to satisfy the California Department of Insurance requirements to be licensed in California or eligible to write insurance in California as an excess or surplus lines insurer.  This is the same requirement as all insurers must meet.

Comment PHA2  The commenter doesn’t believe that it is necessary for the Board to adopt an outright prohibition, since no operators are using captive insurance.

Response PHA2  The Board has a duty to prepare regulations that can be acted on by facility operators independent from additional direct instructions from Board staff.  All available data shows that all wholly owned captive insurers are incapable of meeting the federal requirements to provide financial assurances as an insurer.  To provide clear direction to operators, the Board’s original path to eliminate any confusion on the subject was to simply exclude the ability of captive insurers to provide financial assurance demonstrations.  The adopted rulemaking recognizes that in the future, a captive insurer may come forward with necessary financial abilities and independence to provide acceptable financial assurances to the Board.  Such a captive insurer, meeting the requirements of the CDI, will then be considered for financial assurance demonstrations to the Board.  See also comment and response A2.

Comment PHA3  There is a conflict with Public Resources Code Section 43601. 

Response PHA3  Based on the facts as presented to the Board, the Board respectfully disagrees with the commenter.  As responded to Comment A4, PRC 43601does not require the Board to make a determination.  PRC 43601 provides the Board with a permissive ability to make a determination regarding financial assurance demonstrations from a wholly owned insurer providing a form of self-insurance as the financial assurance demonstration.  The Board, after reviewing information from all currently proposed captive insurers, and all information presented by commenters and all information discovered by the US EPA Office of Inspector General, determined that captive insurance, as currently available, does not meet the federal requirements for insurance, as also stated in PRC 43601 as a necessary step for acceptance by the Board.

In the adopted regulations, the Board refined the regulations from a complete exclusion of captive insurers to an acceptance of captive insurers meeting the requirements and scrutiny of the CDI.  This amendment is also within the Board’s authority to modify financial assurance demonstrations as the Board determines is necessary.  See also comment and response A5.

Comment PHA4  The federal register is full of references that the federal law includes captive insurance as a form of insurance that is allowable under the overall regulations for insurance.

Response PHA4  The commenter incorrectly opines that captive insurance is authorized under the current federal regulations.  There is no known federal regulation for financial assurance demonstrations for solid waste facilities identifying the use of captive insurance, captive insurance pools or risk retention groups.  The commenter has also failed to present evidence of such federal regulation.  In contrast, the PRC 43601 statutory requirements the Board is required to adhere to in considering the acceptance of captive insurance specifies that the operator must form the insurance company, must provide the financial assurance demonstration for the operator, and is excluded from providing financial assurance coverage to any other entity.  This requirement excludes the ability of captive insurance pools or risk retention groups from providing coverage under this standard.

The Board is not proposing a ban on any mechanism specifically allowed under federal law for financial assurance demonstrations at solid waste facilities.  The initially proposed regulations clarify the Board’s determination that captive insurance (which is not specifically identified in the federal financial mechanisms) is not an acceptable form of ‘closure insurance’ (‘closure insurance’ is the defined federal financial assurance mechanism – Title 40, Code of Federal Regulations, Part 258.74(d)), and is not an acceptable financial assurance demonstration to the Board.  

In the adopted regulations, the Board refined the regulations from a complete exclusion of captive insurers to an acceptance of captive insurers meeting the requirements and scrutiny of the California Department of Insurance (CDI).  This amendment is also within the Board’s authority to modify financial assurance demonstrations as the Board determines is necessary.  See also comments and responses PHA3 and A5.

The allowance of captive insurance demonstrations (through the CDI) is intended to recognize the potential for future amendments to the federal requirements, which might possibly allow captive insurers to be utilized in full compliance of the requirements, and the potential future ability to allow any financial assurance demonstration meeting basic requirements of assurance of adequate funds and the ready availability of those funds.  A captive insurer meeting the requirements and scrutiny of the CDI is believed to provide an appropriate level of assurance to the state of the ability to provide necessary funds without delay.  As such, the adopted regulations allow for this future event of a captive insurer meeting necessary requirements to provide an acceptable financial assurance demonstration.

Comment PHA5  Part of Public Resources Code Section 43601 established specific criteria for the Board allowing for permissive authority to approve captive insurance.

Response PHA5  This comment is responded to in the responses to comments PHA3, PHA4, A4 and A5.

Comment PHA6  The commenter discussed that the contractual agreement of selling a facility to another operator constitutes a contractual relationship, which meets the meaning of controlled unaffiliated business at the time of the sale, which then allows for the transferability of the captive insurance policy.

Response PHA6  The Board has received direct communication from the State of Vermont, Department of Banking, Insurance, Securities and Health Care Administration, which directly contradicts the commenter’s statement.  This correspondence is located in Section R of this rulemaking file.  The Board will make no amendment to the proposed regulations as a result of this comment.

Comment PHA7  The commenter states that there is continuing concern primarily from the standpoint that the assignability issue was never going to come up, because the seller will require the buyer to provide financial assurance demonstrations as a condition of the sale.  As a result, the commenter doesn’t believe there is really a significant problem with respect to this particular issue. 

Response PHA7  The Board, in maintaining the authority to implement the State’s program, is required to maintain regulations, which are at least as stringent as the corresponding federal regulations.  As the federal regulations identify the requirement that the insurance coverage must be assignable to a successor owner or operator, for the continued coverage and transfer of the financial value of the policy, the States requirements must be consistent, even if the individual operator does not intend to utilize the financial demonstration in the designated manner.  See also comment and response PHA6.

Comment PHA8  The commenter requests the Board allow the entire rulemaking to remain open during an additional comment period.

Response PHA8  The Board directed staff to send the regulation package out for an ‘extended’ 15-day comment period, allowing comments on the entire package.

Comment PHB1  The commenter did not make any comments directly related to the rulemaking.

Response PHB1  No response required.

