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Chapter  3.  Articles 4.0 and 5.9 and Chapter 5.  Article 3.2 and 

Title 27, Division 2, Subdivision 1, Chapter 4, Subchapter 3, Article 1

FINAL STATEMENT OF REASONS

RESPONSE TO COMMENTS AND STAFF CHANGES

Each comment summarized in the Final Statement of Reasons has been assigned an identifier for each comment period, followed by a whole number, which identifies the commenter.  The number to the right of the decimal point identifies each comment sequentially.  Some comment numbers may have been combined or moved and so will be missing. There is no significance to the order of the comments within each issue category. Like comments have been combined with the appropriate comment response and may have been edited for clarity.  C1=45 day comment period, C2=1st 15 day comment period, C3=2nd 15 day comment period, PH = Public Hearing, C4 = 3rd 15 day comment period.

Article 5.95
Section 17225.15 
Construction and Demolition Debris

C1-17.1  
We want the regulatory package to be enforceable in a consistent manner for all stakeholders.  One change that would help to accomplish this is to maintain the designation of construction and demolition waste (CCR 17225.15) as just that—waste.  In the regulatory package, the term “debris” replaces “waste.”  This term change is inconsistent with the definition of solid waste (PRC 40191(a)) which includes “demolition and construction wastes” and may have unintended consequences to stakeholders as it is difficult to distinguish consistently between “debris”, “solid wastes” and “recyclable materials” as used in the proposed definition.  Returning to the simple term “waste” would help to eliminate this consequence.  

PH-7.1
The real key points for Waste Management is, Number 1, we really feel strongly that this material is C&D waste; it is more than debris. We believe that by calling it C&D waste, you're being inconsistent with the statute and the intent of the Legislature here in California.  So we would urge that the definition be modified to incorporate what we regulate -- you regulate as solid waste.

PH-10.2
We also are supporting the definition of "solid waste."  We don't call this Board the California Integrated Debris Management Board; we call this the California Integrated Waste Management Board, and there's a very good reason for that.  The statute defines solid waste, including construction and demolition waste.  Nowhere in the definition under the statute is the word "debris" utilized.  All incoming materials at solid waste facilities, including construction and demolition, are clearly defined under the statutes as solid waste.  Once the processing has occurred and the wastes for purposes of disposal are settled out, then the material becomes a recyclable material and can indeed become exempt under the 

regulations and the LEA oversight.  But not until the processing has been completed do we relinquish the definition of solid waste and the oversight and legal authority of the material of this Board and the LEA and local agencies. 

PH-10.4  We expect others in the industry to do the right thing and to be regulated accordingly to protect the public health, safety and the environment, as well as the integrity of the industry itself. As Mr. Jones mentioned, there are bad actors out there.  We've seen those bad actors. We want to invest fully in the Integrated Waste Management Act.  We want to divert materials accordingly under 939.  But if we allow, because someone doesn't want to be called a "waste" and wants to be called a "debris," therefore, outside the regulatory authority of certain aspects of this Board and the LEA, then we are indeed jeopardizing the industry, we're not promoting recycling, we are jeopardizing recycling.  And we don't think that's the appropriate tact to go.
PH-16.4
We ask that you continue and maintain the term "waste" and not convert to "debris."  I may have misunderstood, but I thought I heard staff say they were essentially the same.  And if they are the same, let's just keep the term the same.

Response: These comments have been partially accommodated. Originally, section 17225.15 Construction and Demolition Waste was modified to coincide with the new C&D debris definition of Article 5.9. Based on stakeholder input, section 17225.15 has returned to its former definition of C&D Wastes. Staff believes the use of the new term for C&D debris and use of the existing definition for C&D wastes does not pose a threat to the public health, safety and the environment. The use of the two terms allows for appropriate regulatory action.

Please note:  When reference is made in this Final Statement of Reasons Response to Comments and Staff Changes to the effect that a comment has been only partially accommodated, it is intended to reflect that staff has determined that those aspects of the requested change that have not been made were not consistent with the goals, objectives and policies adopted by the CIWMB Board when it adopted these new regulations.

----------------------------------------------------------------------------------------------------------------------

PH-12.2
 The term "waste" versus "debris" is a first issue. I think there is a very distinct and important difference.  One of the earlier speakers, indicated that there is a concern about the impact on contracts.  And we have a similar concern.  There is currently a State definition of "construction waste."  There's no reason to get rid of that definition.  That definition defines effectively anything that comes from construction activity as construction waste. 

We need a second definition as well though -- construction debris.  Why do we need a second definition? Because you're not trying to regulate hauling as part of this process. All you are trying to do is regulate that subset of the waste stream, of construction waste stream that may go into one of these types of facilities based on the various different tiers. Construction debris and construction waste may not be the same.  For instance, under your current definition of construction waste it is possible to have more than 10-percent putrescible material, more than 1 percent, more than 10 percent, more than 50-percent putrescible material.  If somehow that much putrescible material were to be generated at a job site, which is occurring, there would be nothing that would prevent any hauler who's entitled to haul construction waste under current contracts and statutes to continue to haul that construction waste.  They couldn't take it to my subclient's facility under these proposed regs.  My client wouldn't be interested in having it because you can't recycle that material. But there is a distinction between construction waste and construction debris.  My suggestion to you in terms of giving direction to the staff is to leave the definition of construction waste at 17225.15 and add a definition in connection with these regulations of construction debris.  And indicate that it is that subset of construction waste which may be processed at one of these types of facilities as long as all the various criteria are met.
Response: This comment has been accommodated. C&D waste is solid waste that is not source separated, or separated for reuse and does not have putrescible limitations.

----------------------------------------------------------------------------------------------------------------------

Article 5.9 – Section 17380 

C1-2.2
 Based upon the verbiage utilized in this section it would indicate that a demolition site might fall under the guidelines of the proposed regulation. By stating permitting requirements, …. are needed for operations…,that…. handle or process construction and demolition debris, you dictate that a demolition site and operation would fall under your intended guidelines. We do not believe this is the intent of the regulation and strongly urge you to review and address this verbiage to eliminate any confusion that will occur.

Response: This comment has been accommodated by clarifying in Section 17380 (g) that activities at the site of construction work are not regulated by this Article.

----------------------------------------------------------------------------------------------------------------------

C1-3.2
 In the pages explaining the proposed regulation it is stated three times that the CIWMB has determined that commingled debris can pose a threat to public health, safety, and the environment. There is no evidence presented to justify this determination and there is a direct contradiction with the definition contained in the regulation.

The experience of demolition contractors thru the years verifies that these materials result from the demolition of buildings where all of us have lived and worked for long periods with no ill effects. Hazardous materials have been removed prior to demolition. By what process does this material become dangerous when it is commingled?

We are enclosing a report prepared by the national associate of demolition contractors for the EPA several years ago. Although it was dealing with a different issue it discusses the composition of the waste stream resulting from demolition. We ask that the language describing demolition debris as a danger to the public be removed.

Response:  CIWMB staff has searched the regulations for the subject language and cannot find it. However, the CIWMB has determined that commingled debris can pose a threat to public health, safety, and the environment and have stated so in the Notice of Rulemaking document. This determination was made by applying the General Methodology matrix to the activities associated with C&D and inert debris storage and handling. The General Methodology addresses environmental impacts from among Noise, Airborne Particles/Fibers, General Safety Hazards, Vectors, Nuisance, Litter, Fire, and Traffic.

----------------------------------------------------------------------------------------------------------------------

C1-4.6 Of course, we asked CIWMB staff about the threat to public health statement, and the response was even more ridiculous. Apparently, when a staff member visited a commingled C&D site, the person saw a rat come out of one of the piles. We would like it put on the record that rat can live anywhere in virtually any environment. Following the staff logic, the entire city of Los Angeles is under the fourth part and needs to get the proper permit.

Response: This commenter took this writer’s remark out of context. In our conversation when I was asked whether LEA’s had concerns about public health problems, I did mention that an LEA had complained about rat harborage in C&D debris at a small site in Los Angeles County. We also discussed the State minimum standards (SMS) that would apply to these sites to address public health, safety and environmental concerns. We discussed some common SMS that address conditions at C&D sites which are:  cleaning; drainage control; dust control; hazardous, liquid, and special wastes; litter control; noise control; nuisance control, load checking; training; and vector, bird and animal control.

----------------------------------------------------------------------------------------------------------------------

C1-4.7
 Secondly, the staff member said that while at a site, she saw a plant employee with a water hose on top of a pile of debris to be recycled. He was standing up there to wet the pile down in order to control dust. That was a threat to safety, she said. No argument, but we suggest this is an operational problem that could be controlled through OSHA-like procedures, and not through proclaiming an entire waste stream a danger to public safety. It is obvious CIWMB staff is stretching to find excuses for its proposed tiered regs.

Response: This commenter is referring to this writer’s remark in response to a question about any problems this writer may have heard or seen at C&D processing sites. We also discussed some of the State minimum standards that are needed at C&D processing sites to protect the public health, safety and the environment in addition to this worker health and safety problem as described in the previous comment response. 

----------------------------------------------------------------------------------------------------------------------

C1-4.8 
In summation, C&D waste is not inherently dangerous. Innumerable studies have shown that. The Board should delete any reference to that thought until it can prove scientifically and legally that the material itself is dangerous. A rat and a safety violation do not meet that standard.

C1-10.1
Our first area of concern deals with the statement in the proposed rule that demolition debris represents a hazard to public health, safety and the environment. It is the position of the National Association of Demolition Contractors that demolition debris is no more dangerous to public health, safety or the environment than it was when it was part of the components of the demolished structure. Studies have shown that material from a demolished structure, with all of its potentially hazardous materials removed prior to demolition, is a benign, relatively inert material containing many components ideally suited for reuse. We believe that there is no scientific basis for any designation of demolition debris as a health, safety or environmental risk. Further, we believe it damages the CIWMB’s recycling efforts to suggest otherwise and recommend that you delete this wording from the rationale for these proposed regulations.

C1-25.6  
I must comment on one very important issue: The statement that the CIWMB has determined that commingled construction and demolition debris and inert debris can pose a threat to public health, safety, or the environment, and therefore sites handling these materials should be regulated. As a demolition contractor, roll-off box supplier and owner of a C&D processing facility I do not feel this statement should be entered into the record. As written this could potentially have a great impact on not only construction and demolition sites but municipalities, consultants, architects and owners may interpret this as written and apply it in their rules or specifications.  But what about the neighbors of an existing processing facility when they read or hear your comments about C&D debris being a threat to public health, safety, or the environment, and therefore sites handling these materials should be regulated.

C2-41.2
Another concern the NADC has with the proposed regulations is contained in Section 17380(a) where the CIWMB states that “C&D debris….present a different potential threat to public health and safety and the environment than typical municipal solid waste.”

The NADC believes that there is little or no scientific evidence to back up this statement.  Documents previously submitted by NADC to the CIWMB entitled “Demolition Contractors Manage and Dispose of Waste Responsibly” and “What’s in a Building: Data on the Composition Analysis of Construction Waste and Demolition Debris” clearly show that C&D debris represents no great risk to the public health, safety or the environment.  The CIWMB does a disservice to the people of the State of California and the regulated community to suggest otherwise.

Response: Comments noted. 

Please note:  When the phrase “Comment noted” is used in this Final Statement of Reasons Response to Comments and Staff Changes, it is intended to reflect that staff has determined that the comment in question is not directed at a specific change in the proposed regulation, but is a general comment about a regulation, the regulations as a whole or CIWMB’s role in regulating the handling of construction and demolition debris and inert debris.  Therefore, no more specific response to the comment is required.  The proposed regulations reflect CIWMB’s policy with respect to regulating the handling of construction and demolition debris and inert debris.  That policy reflects the Board’s view of the appropriate level of regulatory oversight for this type of solid waste, in light of the Board’s overall charge to protect the public health and safety and the environment.  The policy expressed in the proposed regulations was developed by CIWMB staff and Board through the process of adopting the regulations, including numerous workshops with stakeholders and interested members of the public, CIWMB Committee meetings and Board meetings.

Staff is aware of the potential threats to public health, safety and the environmental impacts that are associated with C&D and inert debris and that those potential threats must be addressed by applying the State minimum standards of this Article.

Following are some possible components of the C&D debris stream and their mitigating standards.

Aerosol Cans - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, section 17409.5
Asbestos - Pre-demolition phase removal, DIR/DOSH (Cal OSHA)

Batteries - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, section 17409.5

Caulking Tubes - Partially Spent - Load Checking, section 17409.5

E-Waste - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, section 17409.5; DTSC
Florescent Light Tubes - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, section 17409.5; DTSC

Lead Based Painted Wood - Load Checking, T14 section 17409.5

Mercury Switches - Load Checking, T14 section 17409.5; DIR/DOSH (Cal OSHA) Safety Requirements

Mold - DIR/DOSH (Cal OSHA) Safety Requirements

Paint Residue in Containers - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, T14 section 17409.5

PCB Capacitors - Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, T14 section 17409.5; DIR/DOSH (Cal OSHA) Safety Requirements

Silica Dust - Dust Control, T14 section 17407.4; DIR/DOSH (Cal OSHA) Safety Requirements

Synthetic (airborne) Mineral Fibers - DIR/DOSH (Cal OSHA) Safety Requirements

Treated Wood (CCA)- Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, T14 section 17409.5' DTSC 

Hazardous Materials - Contractor Recycling or DTSC - also Hazardous, Liquid, and Special Wastes, T14 section 17407.5; Load Checking, T14 section 17409.5; DIR/DOSH (Cal OSHA)
----------------------------------------------------------------------------------------------------------------------

C2-28.5 
In Section 17380, establishing that the authority for a C&D regulatory system is ‘different’ than that for other solid waste is insufficient.  Rather, it is important to recognize that C&D waste poses a lesser threat to public health, safety, and the environment rather than a different threat.

Response: Comment noted. 
----------------------------------------------------------------------------------------------------------------------

C1-10.3
We think it is essential to define where these proposed regulations are designed to regulate. It is possible that the wording in the proposed regulations could include actual demolition sites while it is our belief that the regulations were intended for C&D recycling facility sites only. By stating that permitting requirements are needed for operations that handle or process construction or demolition debris, you may unintentionally be including demolition job sites under this regulation, which we do not believe was your intent. We ask that you consider rewording this part of the proposed regulation to better define the sites to be regulated.

Response: This comment has been accommodated by adding language to section 17380(g) that activities at the site of construction work are not subject to these regulations.

----------------------------------------------------------------------------------------------------------------------

C1-17.2  Rather than changing the term “construction and demolition wastes,” we suggest that the present term remain unchanged and the Authority and Scope of the proposed regulations be modified instead to clearly include all C&D waste operations and facilities.  Tiers and exemptions could then be established as necessary for the appropriate level of regulation.  This approach would eliminate the use of the recycling center exemption by C&D handlers. 

Response: This comment has not been accommodated. Staff believes the use of the new term for C&D debris and use of the existing definition for C&D wastes does not pose a threat to the public health, safety and the environment and more completely describes the universe of construction and demolition material. The use of the two terms allows appropriate regulatory action.

----------------------------------------------------------------------------------------------------------------------

C1-27.1 We are generally in support of the regulation package. Subject to the recommended change set forth in the paragraph below, we believe that it is a fair representation of the years of work that industry and staff have committed to this project. 

As has been recommended by the Board’s attorney, Elliot Block, we would ask that the term “solid wastes” be more narrowly defined. The term “solid wastes” should not include, for purposes of calculating diversion credits, any appliance, car body, or other scrap metal that has not been discarded into the waste stream, but has been sold for value and removed from the site. This will keep the definition in line with current law, as interpreted by the California Supreme Court in Waste Management of the Desert v. Palm Springs Recycling Center, Inc.

C2-36.1
As we commented in our July 15, 2002 letter to you, and as has been recommended by the Board’s attorney, Elliot Block, we would ask that the term “solid waste” should not include, for purposes of calculating diversion credits, any appliance, car body, or other scrap metal that has not been discarded into the waste stream, but has been sold for value and removed from the site.  This will keep the definition in line with current law, as interpreted by the California Supreme Court in Waste Management of the Desert v. Palm Springs Recycling Center, Inc.

Response: Court cases hold that the sale of materials for value is the distinction between solid waste and recyclable materials.  If the generator sells the segregated metal that results from construction work, it is not solid waste or C&D debris and it is out of the CIWMB’s jurisdiction in accordance with section 17380(g) of Article 5.9.  If the generator gives the material to someone or pays someone to take it, it is considered to be solid waste, and, if it meets the definition in this Article, this material is considered to be C&D debris or solid waste. 

If commingled C&D debris, which may include metal, leaves the site of generation the debris will be regulated according to this Article. One exception is that loads of cardboard, lumber and metal may be commingled when brought to a CDI recycling center and the recycling of this material is not subject to the requirements of this Article (see section 17381.1(a)(1)(A)).

----------------------------------------------------------------------------------------------------------------------

Section 17380.1 
Purpose

PH-8.3
I agree with Mr. Tobin on one account.  He was very accurate when he said that our facilities are regulated.  They are regulated with full solid waste facility permits.  And I submit to you that the C&D processing facilities that he's talking about should be regulated to the same level as well.  The materials that they handle are not any different than the materials that we're handling; the processes that they're going through are not any different than processes that we go through.  And we don't just process C&D for ADC.  

Response: This comment has not been accommodated. The composition of C&D debris is actually very different from municipal solid waste albeit the handling methods may be somewhat the same, and as a result the same State minimum standards apply. Following are charts from the CIWMB’s Statewide Waste Characterization Study, December 1999 that give a general outline of the most prevalent materials in each of the solid waste streams. 

Table 1: Most Prevalent Materials in Overall Residential Waste

	Material Type
	Est. Pct.
	Est. Tons
	Cumulative Pct.

	Food
	20.0%
	2,705,226
	20.0%

	Leaves & Grass
	10.5%
	1,417,730
	30.5%

	Remainder/Composite Organic
	9.5%
	1,282,074
	40.0%

	Remainder/Composite Paper
	8.1%
	1,090,003
	48.0%

	Newspaper
	6.5%
	880,581
	54.5%

	Other Miscellaneous Paper
	4.8%
	644,372
	59.3%

	Film Plastic
	4.2%
	570,893
	63.5%

	Mixed Residue
	4.0%
	541,223
	67.5%

	Uncoated Corrugated Cardboard
	3.0%
	403,930
	70.5%

	Prunings & Trimmings
	2.5%
	342,644
	73.0%


Table 2: Composition of Overall Waste Stream 
	Construction & Demolition

11.6% Est Pct.  4,110,526 tons
	Est. Pct.
	Est. Tons
	Cumulative Pct.

	Concrete
	1.2%
	418,600
	.2%

	Asphalt Paving
	.1%
	49,614
	.1%

	Asphalt Roofing
	.7%
	252,254
	.7%

	Lumber
	4.9%
	1,746,001
	.5%

	Gypsum Board
	1.1%
	402,784
	.2%

	Rock, Soil & Fines
	1.3%
	461,437
	.3%

	Remainder/Composite C&D
	2.2%
	779,836
	.3%


Any differences between cumulative percent figures and the sum of estimated percent figures are due to rounding.
Please note the distinct differences between the two solid waste streams as indicated in the charts above.

----------------------------------------------------------------------------------------------------------------------

PH-9.6
The way the regulations are currently drafted they're going to decrease recycling, they're not going to support it.  It is going to hurt existing businesses.  We want to increase recycling. We want to protect the health and safety of the public, but we also should keep in mind there are businesses out there that have invested millions and millions of dollars, they're doing a good job.  CMRA is opposed to sham recycling.  But the ones that are doing a good job should not be closed out because of these regulations.  We shouldn't be closing businesses. That is not the job of what these regulations are to do.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-13.2
Part of the purpose of this whole Regulation is to encourage recycling.  And what we do is limited specific to recycling concrete and asphalt.  And it's an important opportunity to keep these materials from being disposed in landfills.  And there's also an incentive for us in that it extends the life spans of these natural aggregates. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-2.3
The statement in (a) suggests that not all is being done to recycle – when in fact the demolition contractor leads the industry in recycling efforts. In fact, the demolition contractor is only stifled in its recycling efforts by the economic factors imposed by regulations and government dictated pay scales. Please review and consider the work that is truly done by the demolition contractor and we suggest you consult directly with the demolition industry to review exactly how a project is approached under different guidelines set forth, both by the private sector as well as the government.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-4.1
 Our first recommendation is to strike 17380.1(a), “It is the board’s intent in adopting this Article to encourage the recycling and reuse of C&D debris and inert debris that may otherwise be disposed in a solid waste disposal facility,” as the proposed regs will not do that. It seems the intent is to keep control of the C&D waste stream in the hands of the large waste companies.

C2-30.1 
We feel very strongly that the board must immediately remove the following statement from the regs:  ”It is the board¹s intent in adopting this Article to encourage the recycling and reuse of C&D debris and inert debris that may otherwise be disposed in a solid waste disposal facility.”


There is no way these regulations will do that, and this is just political window dressing for these regulations that will make sure the big waste companies maintain control of the C&D waste stream in California. Because of their over reliance on ADC as their main product (when they even bother to recycle at all, mostly they don’t), those companies are at best largely sham recyclers and certainly do not do as good of a job of recycling C&D into more added-value products, such as the more entrepreneurial independent recyclers are capable of. They have to be, they don’t have a landfill, which the waste companies find easier to utilize. 

Response: These comments have not been accommodated. Staff have included this language in the regulations to distinguish the difference between Article 6.0 for the transfer/processing of municipal solid waste. C&D debris contains a high percentage of recyclable materials and a low percent of putrescible wastes and including Purpose section language in the Article further supports less stringent tiering differences apart from those in Article 6.0

----------------------------------------------------------------------------------------------------------------------

C1-1.1
Regarding the purpose stated in the Processing regulations; “to encourage the recycling and reuse of C&D…”, we believe their implementation may reduce recycling and reuse of these materials in our County when they are fully implemented due to the arbitrary discretion granted to the State in controlling stockpile and storage times, and the resulting classification of stockpiles that are destined at some point for reuse, into “disposed” classifications. Untangling the records when reuse then occurs, will require more bureaucracy than we can imagine.


a. Agencies who have proceeded in good faith for more than a decade trying to develop systems to meet the diversion requirements under the complex rules already in place for tracking MSW disposal, will suddenly be put at risk for 50% diversion compliance due to this redefining of the ground rules. Changing the ground rules now, on what is called “disposed” for these typically very heavy materials seems patently unfair. These materials, by in large, are now kept out of permitted waste disposal sites by virtue of statewide tipping fees, and thus do not to any significant degree, affect the available MSW disposal capacity of the State which is the purpose we believe you should focus on.


b.  The record keeping for Operators and Enforcement Agencies will be very very costly for an activity that is not funded, and for which the statewide purpose of regulation is not better defined.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-8.2
Regarding the purpose stated in this regulatory package: “to encourage the recycling and reuse of C&D …..”, we believe their implementation may reduce recycling and reuse of these materials in affected jurisdictions when they are fully implemented due to the arbitrary discretion granted to the CIWMB staff and LEAs in permitting facilities and controlling stockpile and storage times, and the resulting classification of stockpiles that are destined at some point for reuse, into “disposed” classifications.  Untangling the effects of complicated permit tier thresholds and records at the point when recycling and/or reuse then occurs, will require more bureaucracy than can be imagined.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
C1-14.1
These proposed regs remain among the most anti-C&D recycling, pro landfilling I have ever seen. It is disheartening to see all our work the past 10 years promoting C&D recycling stifled by a few pages of bureaucratese.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-21.3 
Is it not the purpose of this Article to keep this material from being disposed into a “classified” solid waste disposal facility as opposed to an “unclassified” solid waste disposal facility?  Unclassified facilities are the subject of the proposed Phase 2 regulations.

Response: The purpose of this Article is clearly described in section 17380.1 Purpose.

----------------------------------------------------------------------------------------------------------------------

C1-22.2
   The regulation, as is currently written, could increase barriers to entry by prospective recyclers and potentially destroy the incentive to recycle these materials.  This could significantly affect the City of San Diego and other jurisdictions that are seeking to expand this infrastructure.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-24.13
We feel that the purpose of the tiered C&D regulations is really to promote recycling while protecting the health and safety of the public. Another factor is supporting the existing C&D infrastructure with a set of regulations that does not harm existing business investments. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-37.5
On the issue of mandated recycling, remember, there are only a small number of markets for the recycled C&D products.  One of these markets is the c-generation plant.  These energy plants burn the remaining wood products that are not sold for landscaping, nursery, and hydro-mulch etc.  The co-generation plants are dying due to the lack of long term contracts (see enclosed articles from the Fresno Bee).  Think of the limited markets when the BFI’s and the Waste Managements start recycling C&D debris, where is it all going to go? Oh, that’s right they call it ADC, and their ADC product is sham recycling at its worst.

The Board’s Market Development staff and the state need to get involved with the co-generation plants.  Not only is this a viable option for our wood waste generated at construction and demolition sites but also our agricultural waste.  By securing long term energy contracts that promote the use of C&D wood products and agricultural waste these plants will help clean up the air we breath and provide a renewable energy source, something Gov. Davis has been looking for.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-41.1
The National Association of Demolition Contractors (NADC) is concerned that the current proposed regulations do little to meet the intent of the CIWMB as outlined in Section 17380.1 of the proposed rule.  This section states that “It is the board’s intent in adopting this Article to encourage the recycling and reuse of C&D debris and inert debris that may otherwise be disposed in a solid waste disposal facility.”

The NADC sees little in the proposed regulations that, in any way “encourages the recycling and reuse of C&D debris.”  The proposed rule severely limits the opportunities and creates significant barriers for demolition companies in the State of California to develop or expand their C&D debris recycling facilities by requiring an elaborate system of every expensive permits which will most certainly forestall the development of any capital intensive C&D debris recycling facilities throughout the state.

By requiring a solid waste permit for C&D debris recycling facilities over 300 TPD, the CIWMB’s proposed rule will curtail the development of facilities of the size necessary to make an operation financially viable.  Frankly, limiting the size of non-permitted large C&D debris recycling facility to under 300 TPD simply does not make good economic sense for the State of California.  For any facility to operate efficiently and economically, economies of scale are essential.  The NADC believes that the CIWMB should rethink the size limitations it has placed on C&D debris recycling facilities in the State of California.

Response: This comment has not been accommodated. The Board has determined, that large volume CDI processing facilities that receive 175 tons per day or more must obtain a Full Permit . 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. 
----------------------------------------------------------------------------------------------------------------------

C4-1.1
USG is concerned that an 18-month limit for on-site storage of inert debris (in this case, only off-specification wallboard) destined for reuse or recycling presents a hardship for long-standing sites like USG’s Plaster City wallboard manufacturing facility (henceforth “USG Plaster City”), which has only recently constructed and implemented the capacity to recycle off-spec wallboard material that has been stored on the site for some years. As applied to facilities like USG Plaster City, establishing an artificial time constraint of 18 months is antiethical to the Board’s stated intent “to encourage the recycling and reuse of inert debris that may otherwise be disposed in a solid waste disposal facility”. 

Response: This comment has not been accommodated. Recycling centers have storage pile time limits to assure that the piles are actually being processed rather than to simply charge a tipping fee, and to address impacts to public health, safety and the environment.

----------------------------------------------------------------------------------------------------------------------

Subsection (e)
C&D Debris Definition General

C1-7.1 - Under anaerobic conditions, gypsum wallboard is putrescible and its biodegradation can produce vast quantities of toxic hydrogen sulfide. The scope of the proposed regulations does not include disposal at inert waste landfills (including C&D landfills). Nevertheless, including gypsum wallboard within the scope of the term "C&D debris" establishes the impression that this material is an inert waste. We suggest that the CIWMB revise the definition [§17225.15(1)(A)](now section 17381(e)) to clarify that the term includes gypsum wallboard only in cases where the waste will be not be disposed. Waste containing significant quantities of gypsum wallboard should be disposed only in composite-lined landfills.  

Response: This comment has not been accommodated. Gypsum wallboard is a common component of the C&D debris stream, but is not, however, considered to be an inert debris. For the sake of clarity though, language has been added to the Final Statement of Reasons inert debris definition stating that gypsum wallboard is not an inert debris.

----------------------------------------------------------------------------------------------------------------------

C1-5.5
The definition of C&D Debris should be rewritten as it is too restrictive and at best ambiguous in various ways.

Response: This comment has been accommodated by revising the definition of C&D debris for clarity. 

----------------------------------------------------------------------------------------------------------------------

C1-14.4 
Another concern with the definition of C&D Debris is that it does not specifically call out waste from grading or land clearing, and as a result

apparently does not actually include many types of inert debris.  The statement

of reasons plainly identifies inert debris as a subset of C&D Debris.  Yet, the

definition of C&D requires that the waste in question be either a component of a

building or structure, a tool or material used in construction, or packaging. 

Waste generated in the process of land clearing, most of which is inert material

(i.e., an asphalt parking lot that must be cleared before construction of a new

building can begin), does not meet any of these definitions.  

To address the above concerns we suggest that the definition of C&D Debris be

changed to read as follows:

Construction and Demolition (C&D) Debris means the type of solid waste and

recyclable materials typically resulting directly from construction activities

(i.e., construction, remodeling, repair, land clearing, and/or demolition or

deconstruction of buildings and other structures) that are not hazardous as

defined in CCR, Title 22, Section 66261.3, et seq., and contain no more than 3%

by weight of putrescible wastes calculated on a monthly basis.  C&D Debris

includes, but is not limited to, lumber and wood, gypsum wallboard, glass,

metal, tile, floor coverings, window coverings, debris from land clearing

activities, cardboard and other packaging materials, roofing material, plastic

pipe, concrete and fully-cured asphalt, HVAC systems and their components,

lighting fixtures, tools and building materials utilized in the course of

construction, permanently-installed appliances and equipment,

permanently-installed furnishings, and other fixtures.

Response: This comment has been partially accommodated by adding the term “construction work” to the definition of C&D debris. The term “construction work” is also defined in the regulations as meaning construction, remodeling, repair, demolition or deconstruction of buildings, roads and other structures. Staff believe that no other changes as requested by the commenter are necessary. 

----------------------------------------------------------------------------------------------------------------------

C1-19.12
The same type of situation exists regarding C&D material vs. Type A inert debris.  In reviewing both definitions, neither term is inclusive creating ambiguity and subjective interpretation of where a material should be categorized.  This is important because based on the types of material a facility or operation is in receipt of, the EA has to determine whether it falls under an Inert Debris (Type A) Processing Facility/Operation or a Construction and Demolition/Inert (CDI) Debris Processing Facility/Operation.  This task becomes arduous because there is lack of clarity on material classification.  Clearly, the tier placements of a Type A Processing Facility/Operations versus CDI Debris Processing Facility/Operations are unequivocal and depending on an operator’s point of view on the type of material he/she receives and the definition it falls under, the operator will opt for the less regulated tier.  For example, a facility handles and processes 1200 tons/day of only concrete, clay tiles, and fully cured asphalt.  Based on this inventory, is it C&D Debris, Type A inert Debris, or both?  Next, is the facility classified as an Inert Debris (Type A) Processing Operation slotting it in the EA Notification tier or is it a Large Volume CDI Facility requiring a Full SWFP? If there are no differences in environmental impacts or methods of handling between these two types of classified materials, the CIWMB should consider eliminating Type A Inert Debris Processing Facilities/Operations since they are already covered under CDI Processing Facility/Operations.  This would greatly reduce the complexity of the proposed regulations.  However, if the CIWMB is against this idea, then OCLEA is suggesting Board Staff to revise the definition of Type A and Type B inert debris and C&D debris such that they are inclusive, eliminating any arguments that may arise.

Response:  This comment has not been accommodated. The definitions of C&D debris and inert debris are quite different whereas C&D debris includes lumber and wood, gypsum wallboard, glass, metal, roofing material, tile, carpeting and floor coverings, window coverings, plastic pipe, concrete, fully cured asphalt, heating, ventilating, and air conditioning systems and their components, lighting fixtures, appliances, equipment, furnishings, and fixtures; inert debris is a much more limited debris stream including concrete (including fiberglass or steel reinforcing bar embedded in the concrete), fully cured asphalt, glass, fiberglass, asphalt or fiberglass roofing shingles, brick, slag, ceramics, plaster, clay and clay products. Inert debris does not contain soluble pollutants at concentrations in excess of applicable water quality objectives or significant quantities of decomposable waste, C&D debris on the other hand, may contain these pollutants and wastes.

In response to the example given, a facility which handles and processes 1200 tons/day of only concrete, clay tiles, and fully cured asphalt would most likely be determined an inert debris recycling center which is not subject to Article 5.9 ( with the exception of storage limits), unless this business produces over 10% residual whereby it would be considered to be an inert debris Type A processing operation.

----------------------------------------------------------------------------------------------------------------------

C1-20.3
Waste Management and other solid waste interests have previously commented that we do not understand why the term “debris” is used instead of “waste” is used in the definition.  We would prefer that it be clearly understood that the materials subject to regulation by the CIWMB and LEAs under these regulations are indeed “solid wastes” and not some other ambiguously defined material.  We understand that materials that meet the “four-part test” would not be subject to regulation as a solid waste provided they are indeed recycled.  However, any other materials that do not pass the “four-part test” would be subject to regulation as a solid waste.  We are concerned that the definition using the term “debris” rather than “waste” renders this distinction unclear.  We would appreciate receiving clarification as to why the CIWMB prefers the proposed definition, rather one that would appear to be more consistent with the solid waste regulatory authority of the board.  Unless a clear rationale can be provided for using the term “debris” rather than “waste”, Waste Management requests that the term “waste” be used and that the definition be modified to only include those materials that are subject to regulation as a solid waste.  Exempt recyclable materials that pass the “four-part test” would not be included in this definition.

Response: This comment has been partially accommodated. Originally, section 17225.15 was modified to reflect the C&D debris definition of Article 5.9. Based on stakeholder input, section 17225.15 was returned to its former definition of C&D Wastes, at the Board’s direction.  Staff believes the use of the new term for C&D debris and use of the existing definition for C&D wastes does not pose a threat to the public health, safety and the environment. The use of the two terms allows for appropriate regulatory action.

----------------------------------------------------------------------------------------------------------------------

C2-41.3
A third concern that the NADC has in these proposed regulations concerns the CIWMB’s intention to define C&D debris as a “waste”.  By defining a material with a clear recyclability as a waste you undermine the ability of the recyclers to market this material successfully thereby defeating the stated purpose of the proposed regulations.  Additionally, by defining recyclable C&D debris as a “waste’, the proposed rules have the effect of stigmatizing C&D debris recycling facilities as less desirable commercial endeavors, ones that will decrease property values and limit industrial development.

Response: Comment noted. C&D waste pursuant to section 17225.15 is a component of the solid waste stream and C&D debris pursuant to section 17381(e) is a subcategory of C&D waste. This rulemaking package makes a distinction between “C&D waste” and “C&D debris” by providing two separate definitions. C&D waste is simply described as wastes from construction, remodeling, repair and demolition operations on pavements, houses, commercial buildings and other structures. C&D debris on the other hand, has extensive criteria that must be met to be considered to be C&D debris, including a limit on putrescibles Part Test, and a source separation or separated for reuse Part Test.  

----------------------------------------------------------------------------------------------------------------------

PH-11.1
But the "waste" versus "debris" discussion is also of importance to us since you had brought it up. In addition to operating our stand-alone recycle sites for asphalt and concrete, we have three active mines, five portable crushers where we go to different -- we also contract out for our crushing, in addition to having the permitted sites.  And we have four mines that are in various stages of reclamation. On our sites that just have asphalt and concrete, we take in the broken asphalt and concrete, which has commercial value.  It's not a waste.  It's not even a solid waste.  It's not a garbage.  It's not trash.  It's what we make our -- it's our raw material.  And it's very similar to what's in the street.  I mean you walk and you drive on asphalt.  You walk and drive on the concrete. This material is sand and gravel glued together.  We use it to make road base, and our process is crushing and 

sizing.
Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection (e)
C&D Definition (Source Separated-Separated for Reuse)

C1-5.6 
Our next concern is that the definition of C&D waste is unnecessarily restrictive in that it defines C&D as being limited to waste from construction activities that is "source separated" or "separated for reuse."  The impact of not defining C&D as the type of waste generated from any construction activities will likely be to limit the work C&D haulers can perform, by inadvertently increasing the scope of large waste companies' franchise rights (and thus increasing the amount of waste going to landfills.)  It is important to remember that these regulations are aimed at recycling facilities, not waste haulers.  As drafted the regulations define the waste stream in question by its source, rather than by its nature.  This should be remedied as a recycling facility has no way of knowing the source of the materials it is receiving, yet is subject to an enforcement action for processing materials no one would dispute are appropriate for it to handle if they do not come from a construction site.  For instance, no one would dispute that a truckload of clean lumber is an appropriate type of material for handling by a C&D recycling business subject to these regulations.  Yet, if that truckload is excess material brought to a facility from a lumber yard the recycling facility would be subject to an enforcement action since it would not meet the definition of C&D set forth in the regulations which require that the material have been used at a construction site to qualify for processing at the facility.

Response: This comment has been partially accommodated, while C&D debris is still limited to source separated and separated for reuse material from construction work - rather than by it’s nature as the separate parts of its general makeup, the definition of C&D debris has been amended to include C&D like material as long as it contains no putrescible wastes and can be processed without generating any residual waste. See section 17381(e)(3).  Staff believes that no other changes to the definition are necessary to address this issue.

----------------------------------------------------------------------------------------------------------------------

C1-6.13 
The requirements for source-separated transportation of C&D materials are too restrictive.  Thus, the proposed regulations would reduce the current level of recycling by raising the cost of hauling and making it more difficult to recycle wastes from small projects.  The proposed regulations should focus on facility and operational requirements and exclude requirements for source separation prior to arrival at the sites, particularly since many jurisdictions already have local rules and/or franchise requirements that determine what and how materials may be hauled.

Response: This comment has been partially accommodated by adding a definition of “source separated” to Article 5.9. The term “source separated” means the recyclable material that is separated at the point of generation and is sent to a recycler, which is analogous with a homeowner taking his/her recyclables to a recycler, or when potentially recyclable material never enters the municipal waste stream because it is diverted to a processing site where it is recycled.  The use of this term is appropriate with existing regulations for recyclables apart from the municipal solid waste stream.

----------------------------------------------------------------------------------------------------------------------

C1-10.2 
We are not clear on exactly why the wording “source separated” is included in the proposed regulations. Most modern C&D recycling facilities have the technology to handle commingled debris in a cost-effective manner. It makes little sense to require a labor-intensive process that will not benefit the recycling of material. The economics of source separation would have a significant impact on the marketability of recycled products, making them almost cost prohibitive. We believe that you should delete this “source separated” language from the proposed rule and allow the industry’s advancing technology to deal with this concern.

Response: The definition of C&D debris has built into it a Part Test that only source separated or separated for reuse C&D debris can be accepted at a processing site as opposed to the broader category of municipal solid waste. This test is necessary because the presence of municipal solid waste would pose a risk to the public health, safety and environment.
----------------------------------------------------------------------------------------------------------------------

C1-11.4  
The definition of construction and demolition debris has changed significantly since the earliest versions.  Staff has indicated that the insertion of the wording “means source separated or separated for reuse solid waste and recyclable materials” was done to make it clear that C&D is different from “solid waste” and therefore warrants separate regulations and considerations (rather than transfer station permit).  Given that explanation, I do not oppose it as long as the intent is clearly documented by CIWMB staff.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-6.14
 The proposed regulations will give LEAs regulatory oversight of processing facilities, which will simplify enforcement related to C&D diversion activities, making the requirement for source-separation unnecessary.  Establishing strict standards for separation of materials at the point of generation would unnecessarily limit recycling/reuse from smaller projects.  For example, recycling of materials from demolition or construction of a single structure may only be practical if the resulting wastes can be transported in a single bin/debris box.  Local C&D processing sites can process co-mingled materials.

Response: Comment noted. The requirement of the first Part Test of source separation or separated for reuse effectively characterizes this debris as separate from the universe of municipal solid waste (MSW) so that the C&D debris stream can be regulated less stringently than MSW. The strict standard for separation at the point of generation (the 4th Part Test) is required only for recycling centers that will not have LEA oversight. Commingled C&D debris will be processed at CDI debris processing operations or facilities regulated under Article 5.9.

----------------------------------------------------------------------------------------------------------------------

C1-14.2
The definition of C&D Debris should be rewritten as it is too restrictive and at best ambiguous in various ways.

The CMRA is concerned that the definition of C&D waste is unnecessarily restrictive in that it defines C&D as being limited to waste from construction activities that is ?source separated? or ?separated for reuse.?  The impact of not defining C&D as the type of waste generated from any construction activities will likely be to limit the work C&D haulers can perform, by inadvertently increasing the scope of large waste companies? franchise rights (and thus increasing the amount of waste going to landfills.)  It is important to remember that these regulations are aimed at recycling facilities, not waste haulers.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection (e)
C&D Definition (Putrescible)

C1-19.8
(new section 17381(e)) It is our contention that the definition of C&D debris contained in section 17225.15 of these draft regulations, minus the proposed added section on putrescibles, is an all-encompassing description and further regulatory breakdown of this material from this point is completely unnecessary.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-5.8
Finally, the definition is ambiguous in connection with the 1% putrescible waste limitation.  The definition of C&D states in one place that it may include up to 1% putrescible waste.  This is supported by the Statement of Reasons which indicates the intent of the regulations is to allow this as well.  The most recent version of the regulations, however, contains a "second prong" which generally indicates C&D only includes waste described in the general definition that meets certain criteria.  This criteria contains language that seemingly prohibits any putrescible material from C&D Debris.  When questioned about this language by the Board at a public hearing, CIWMB Staff specifically stated that the intent of the definition is to preclude any putrescible waste from the definition of C&D.  This is both contrary to the Statement of Reasons and the language of the "first prong" of the definition itself.  

Response: Without a direct reference to the language in question, this comment cannot be adequately addressed.  However, please be assured that what is included in the regulations and the final statement of reasons is what will be enforced. The presence of putrescibles in C&D debris can pose a risk to the public health, safety and environment. And to this end, staff has added a requirement that no more than 1% putrescible wastes by volume calculated on a monthly basis and the putrescible wastes must not constitute a nuisance, as determined by the EA, can be accepted as C&D debris. Acknowledging this requirement does not mean that 1% putrescibles can knowingly be accepted thus circumventing the “source separated” or “separated for reuse” 1st Part Test requirement. This means that less than 1% of putrescible wastes that are inadvertently commingled with the debris can be accepted as C&D debris.  

----------------------------------------------------------------------------------------------------------------------

C1-5.10 
This (putrescible calculations by volume, not weight)  leaves questions as to how measurements will occur – among others: how is the LEA to make this measurement since scales not measuring tapes are used, and does a different measurement occur if the waste in question is compacted?

Response: The CIWMB has determined that the 1% numerical value is an effective compliance tool.  An LEA can use the 1% value as a tool to make an initial, estimated determination (through visual observations) as well as a final, definitive determination (with measuring devices), when necessary (such as during an enforcement action).  It is not uncommon for LEAs to have to make volume measurements during inspections (e.g., Compostable materials operations and facilities have "volume on site" limitations).  If the EA determines that the putrescible wastes in a waste stream is causing a nuisance, regardless of the volume of putrescible wastes, that waste stream is not "Construction and Demolition Debris."  Compacted waste would not require a different measurement because both the putrescible waste and the host waste would be compacted to similar densities so the percentage of putrescible wastes would not be affected.  Local Enforcement Agency Advisory #58, Methodology For Determining Compliance With The “Three-Part Test” Of Transfer/Processing Facilities And Operations Regulations contains guidance for LEA’s in determining the level of putrescibles in solid waste.  The intent of these advisories is to provide guidance to LEAs in performing their duties. Guidance, for this purpose, is defined as providing explanation of the Board’s regulations and statutes.  Unless included by reference in the LEA's Enforcement Program Plan, advisories are not enforceable in the same manner as regulations because they have not been adopted through the formal rulemaking process (see Government Code sections 11340.5 and 11342.6). Advisories do not take precedence over statute or regulation.
----------------------------------------------------------------------------------------------------------------------

C1-5.11
To address the above concerns (regarding how to measure the amount of putrescibles) we suggest that the definition of C&D Debris be changed to read as follows:

Construction and Demolition (C&D) Debris means the type of solid waste and recyclable materials typically resulting directly from construction activities (i.e., construction, remodeling, repair, land clearing, and/or demolition or deconstruction of buildings and other structures) that are not hazardous as defined in CCR, Title 22, Section 66261.3, et seq., and contain no more than 3% by weight of putrescible wastes calculated on a monthly basis.  C&D Debris includes, but is not limited to, lumber and wood, gypsum wallboard, glass, metal, tile, floor coverings, window coverings, debris from land clearing activities, cardboard and other packaging materials, roofing material, plastic pipe, concrete and fully-cured asphalt, HVAC systems and their components, lighting fixtures, tools and building materials utilized in the course of construction, permanently-installed appliances and equipment, permanently-installed furnishings, and other fixtures.

Response: This comment has not been accommodated. The presence of putrescibles in C&D debris can pose a risk to the public health, safety and environment. And to this end, staff has added the requirement that no more than 1% putrescible wastes by volume calculated on a monthly basis and the putrescible wastes must not constitute a nuisance, as determined by the EA, can be accepted as C&D debris. The use of the 1% putrescibles limit is consistent with Transfer/Processing Operations and Facilities regulations in Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C2-45.3
The new regulations provide convoluted, overlapping definitions which are supposed to differentiate between the various waste streams and facility types:

 §17225.15 C&D Wastes – the source of this waste is from construction and demolition projects.

 §17381(e) C&D Debris – includes recyclables derived from the C&D wastes resulting from “construction work” and no more than 1% putrescible.  While later in §17381(e)(3), which is part of the same definition, states that C&D “like’ debris contains “no putrescible wastes” and “can be processed without generating any residue” “whether or not from construction work”.  At least five criteria are used to determine if a material is C&D “waste” or “debris”.

If an operator were to ask an LEA, “How much putrescible waste and residue is allowed in C&D debris” what would be the correct answer based on the above definition?

Response: The answer would be where the debris is from construction work, less than 1% putrescibles are allowed by volume, where the origin of the waste is generally similar to C&D debris and provided that the material is generated by an activity that is similar to, or is directly or indirectly related to, construction work, there is no allowance for commingled putrescibles.

----------------------------------------------------------------------------------------------------------------------

C1-7.2
In the definitions, "Construction and Demolition Debris" is limited to wastes that contain less than 1% putrescible wastes by volume [§17381(e)].  In §17381.1 [Activities that are not Subject to the Construction Demolition/Inert (CDI) Debris Regulatory Requirements], putrescible wastes are limited to 1% of the amount of debris received at CDI and inert debris recycling centers [§17381.1(b)(2)].  Since gypsum wallboard is a putrescible material and can be recycled, this section will limit the ability of recyclers to handle gypsum.  We suggest that §17381.1(b)(2) be revised to exclude the putrescible waste limitation for gypsum wallboard at gypsum wallboard recycling facilities.  §17381.1(g)(1) also discusses the putrescible waste limitation and should be considered for revision in accordance with the above discussion.

Response: This comment has been partially accommodated by adding a definition of “putrescible wastes” that clearly describes the term. Gypsum wallboard (drywall) can be considered to be putrescible under damp anaerobic conditions but the determination of what is putrescible will be left to the discretion of the LEA.

----------------------------------------------------------------------------------------------------------------------

C1-5.9  
We fully support the reality that was originally intended to apply to the definition – that it is impossible to ensure lunch waste, and other putrescible waste generated by a construction worker will be kept out of the C&D waste stream.  We believe it is not necessary to address the putrescible limitation at all, as it is effectively addressed already with regards to other limits on unregulated CDI Recycling Centers, and can be regulated by the LEA in connection with inspections at all other tier levels.  We would prefer as large a window as possible to ensure that good operators are not unfairly targeted for contamination in loads it cannot control, and support the 3% limit suggested in other comment letters.  We can even live with a 1% limitation.  However, as currently drafted the definition confuses this issue rather than clarifying it.  Compounding this confusion is the fact the definition has been changed to indicate the 1% limit will be calculated by volume, not weight.  

Response: This comment has been partially accommodated by deleting language relating to lunch waste in section 17381(e)(2). However, the presence of putrescibles in C&D debris can pose a risk to the public health, safety and environment. And to this end, staff has added the requirement that no more than 1% putrescible wastes by volume calculated on a monthly basis and the putrescible wastes must not constitute a nuisance, as determined by the EA, can be accepted as C&D debris.

----------------------------------------------------------------------------------------------------------------------
C1-15.2 
The 1% putrescible limit is sufficient to regulate against the potential abuse of C&D/Inerts processing as a place for solid waste disposal. Is there extensive case history of mixed C&D/Inert boxes being used to “hide” solid waste? Have facilities complained to the LEA or CIWMB about abuses of this sort? Will a “lunch bag” rule address the situation?

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection (e)
C&D Definition (Construction Work)

C1-21.1 
This definition does not include material from parking lots, curb and gutters, sidewalks, base material found under the above as well as excess material generated from grading that would need to be exported from the construction/demolition site such as dirt, soil, rock and gravel.  These features are not buildings nor structures.  To satisfy this apparent definition deficiency, the words or similar words “construction/demolition” activities and features could be inserted between “buildings” and “other structures”.

C1-5.7
Another concern with the definition of C&D Debris is that it does not specifically call out waste from grading or land clearing, and as a result apparently does not actually include many types of inert debris.  The statement of reasons plainly identifies inert debris as a subset of C&D Debris.  Yet, the definition of C&D requires that the waste in question be either a component of a building or structure, a tool or material used in construction, or packaging.  Waste generated in the process of land clearing, most of which is inert material (i.e., an asphalt parking lot that must be cleared before construction of a new building can begin), does not meet any of these definitions.  

Response: The comment has been accommodated. Language has been added to the definition for clarification of what is considered to be C&D debris. The new term “construction work” is referenced in the definition is defined in section (g) of the definitions section. This definition includes: construction, remodeling, repair, demolition or deconstruction of buildings, roads and other structures. Clearly, waste generated in the process of removing asphalt parking lots could be considered to be debris from “construction work.”

 ---------------------------------------------------------------------------------------------------------------------

Subsection 17381 (e)(1)(A)
C&D Definition (Building Components)

C1-11.5  
The definition describes C&D in a way that is substantially different from the reality of what is hauled away from demolition and remodeling/renovation projects.  Wording related to excluding materials not specifically subject to “construction work” and permanently installed appliances and furniture does not reflect the reality of what is left behind and disposed of during demolition and renovation projects, when there are frequently miscellaneous furniture, office supplies, equipment, etc included in what is disposed of from the renovation or demolition activity.  Also some office materials will also appear from the on-site project office and some employee lunch material will inevitably be place in with other materials.  The definition must reflect this reality if these are truly to be C&D regulations.  Staff has said that the reason it was changed was because of some concerns that in tenant improvement projects in a large building, C&D waste might be mixed in with the office or apartment building’s regular trash bins and than all claimed as C&D.  This sort of situation can certainly be dealt with in another way through limits on percentages of regular trash, LEA flexibility to determine when this type of inappropriate behavior is occurring, additional language in the ISOR etc.

Response: This comment has been partially accommodated. Although not all C&D debris types are mentioned in this definition, the term “including but not limited to” should not prevent the acceptance of typical C&D-like material from being considered to be C&D debris for purposes of this Article when it is debris as a result from construction work. Materials destroyed as a result of a demolition (i.e., furniture and non-installed appliances) shall be determined to be C&D debris as are debris removed as part of pre construction work.

In addition, subsection (e) (2) defines materials that are not C&D debris, such as commingled office recyclables, which would be received at a typical recycling center under Article 6.0.  This does not mean that recyclables that are commingled with C&D debris are excluded from being considered to be C&D debris.

---------------------------------------------------------------------------------------------------------------------

Subsection 17381 (e)(1)(B)
C&D Definition (Consumed or Partially Consumed)

C2-28.6 
We would like the regulations to clarify that materials associated with construction trailers (e.g. blueprints) are included in the definition of C&D debris in Subsection 17381 (e)(1)(B).

C2-38.5
Definitional changes are needed to ensure an unintended impact upon franchise rights does not result from the regulations.

We appreciate and agree with the various changes that have been made to the definition of C&D waste and C&D debris.  Still absent from the definition of C&D debris, however, is material generated at construction trailers, such as blueprints, plans, and other similar wastes.  Board staff has provided conflicting input as to whether the term “building materials” includes this waste, and hence we ask that the definition of C&D waste be amended to include supplies utilized in construction work, and that the Statement of Reasons clarify that this material is intended to be included in the existing definition.

C3-54.5
Definitional changes are needed to ensure an unintended impact upon franchise rights does not result from the regulations.  Still absent from the definition of C&D debris, is material generated at constructions sites such as blueprints, plans, and other similar wastes.  Board staff has provided conflicting input as to whether the term “building materials” includes this waste, and hence we ask that the definition of C&D waste be amended to include supplies utilized in construction work, and that the Statement of Reasons clarify that this material is intended to be included in the existing definition. 

Response: These comments have been accommodated by incorporating the requested language into the regulations.clearly explaining in the Final Statement of Reasons that tools and building materials consumed or partially consumed in the course of the construction work is included in the definition of C&D debris, subsection (e)(1)(B). Material generated at construction trailers, such as blueprints, plans, and other similar debris is considered to be “building materials” Certainly, if these materials are included in the debris bin and result from the construction or demolition of said project, these materials would be considered to be C&D debris.

---------------------------------------------------------------------------------------------------------------------

Subection 17381 (e)(2)
C&D Definition (Food Waste From Employee Lunches)

C1-15.1
 The absolute exclusion of “food waste from employee lunches, office recyclable” and office furniture, i.e., chairs or desks, impermanent appliances, i.e., a stove or dryer, is troubling. These materials can be commonly found in debris boxes hauled from construction and demolition sites in San Francisco where there is space for only one debris box. Contractors’ work to keep their loads separated and clean, and processors have strict acceptance standards, but invariably some mixing does occur.

C1-4.4 
One perplexing statement is the singling out of employees’ lunch wrappers and leavings as particularly not allowed to be in a roll-off or other container going to a C&D recycling center. Depending on the viewpoint, this is either very naïve or very shrewd. A food wrapper or two in a 40-yd roll-off does not contaminate the full load and is easily picked out. It is naïve to think that won’t happen, or it is shrewd if the intent is to find little ways to keep the flow of C&D going to landfills. Either way, such wrappers should be considered part of the putrescible waste limit.

Response: This comment has been accommodated by deleting language regarding food waste from employee lunches. In addition, subsections (e)(1)(A) and (B) clarify that components of the building or structure are considered to be C&D debris as are tools and building materials consumed or partially consumed in the course of the construction work.

----------------------------------------------------------------------------------------------------------------------

C1-8.7
The CRRC supports the proposed definition of C&D in the January 22, 2002 version of the draft regulation (i.e. no food, etc.).  

Response: Comment noted.

---------------------------------------------------------------------------------------------------------------------

Subsection 17381 (e)(3)
C&D Definition (C&D-Like Debris)

C1-14.3
As drafted the regulations define the waste stream in question by its source, rather than by its nature.  This should be remedied as a recycling facility has no way of knowing the source of the materials it is receiving, yet is subject to an enforcement action for processing materials no one would dispute are

appropriate for it to handle if they do not come from a construction site.  For

instance, no one would dispute that a truckload of clean lumber is an

appropriate type of material for handling by a C&D recycling business subject to

these regulations.  Yet, if that truckload is excess material brought to a

facility from a lumber yard the recycling facility would be subject to an

enforcement action since it would not meet the definition of C&D set forth in

the regulations which require that the material have been used at a construction

site to qualify for processing at the facility.

Response: This comment has been accommodated by adding section 17381(e)(3) to the regulations whereby wood products from a lumber yard can be considered to be C&D debris.

----------------------------------------------------------------------------------------------------------------------

C2-47.2
I am concerned about the statement regarding residual generation.  For Title 14 to state that “C&D debris…. can be processed without generating any residual” is folly, degrades the definition and should be eliminated.

Response: The referenced language has been taken out of context. C&D debris, by and large cannot be processed without generating any residual. However, “C&D like” debris, that is, debris that is generally similar to C&D debris that is not from construction work is limited to the 0% restriction on residual as stated in subsection 17381(e)(3).

----------------------------------------------------------------------------------------------------------------------

PH-12.3
With respect to the issue of the type of material versus the source of the material, we would like you to leave the definition of construction debris as it is, but add another category to it of material, a very limited list of C&D-debris-like material, such as wood from a manufacturing operation, metal from a manufacturing operation.   There's no reason to have these very expensive and very, very successful recycling operations out there that would be in violation of their permits if they were to bring in a load of wood from a furniture manufacturer.  The impact of that will be to make companies like my client, who would like to recycle that material, get a transfer processing permit instead of being able to operate under this permit.  Which may be what has to happen, I recognize that.  But we believe it would be better towards the goals of recycling to have a very focused limited list of those materials that are C&D debris like as materials that can also be processed at the various tiers as long as you just stick to a very defined list.

Response: This comment has been partially accommodated by adding section 17381(e)(3) which addresses “C&D like” material.

----------------------------------------------------------------------------------------------------------------------

C3-53.1
Add to definition 

“(4) C&D debris expressly excludes the raw materials, intermediate byproducts and final products from food processing facilities.”

Response: This comment is outside the scope of this regulatory process.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(f)
C&D Mulch

C1-7.3 
States that "C&D Mulch" does not include wood containing wood preservative.  You may want to consider using a more descriptive definition of "treated wood waste."   The current version of SB-1393 defines "treated wood waste" as wood that has been pressure treated with a preservative containing pentachlorophenol, creosote, arsenic, elemental arsenic, copper, or an arsenic copper combination, including, but not limited to, chromated copper arsenate preservative, ammoniacal copper arsenate preservative, ammoniacal copper zinc arsenate preservative, alkaline copper quaternary preservative, or copper azole preservative. 

Response: This comment has been accommodated by deleting the terms “untreated wood wastes” and “wood preservative” from the definition of C&D Mulch.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381 (i)

Fully Cured Asphalt

C1-21.2 The term used, “fully cured asphalt” needs to be defined.  The definition could include:

 That the asphalt shall reach ambient temperature.  This can happen within 24 hours of processing.

 That the asphalt is not friable to touch.

 That the asphalt is not elastic.

Response: This comment has been partially accommodated by adding a definition of “fully cured asphalt.”

----------------------------------------------------------------------------------------------------------------------

Subsection 17381 (k) 

Inert Debris Definition
C1-2.5 – indicates a demolition operation would fall under this category. This raises a great concern. Based upon this definition, a demolition site would fall under the proposed regulations. We do not believe this is the intent and the definition should be written to address this problem.

Response: This comment has been accommodated by clarifying in Section 17380 (g) that activities at the site of construction work (which includes demolition activities) are not regulated by this Article.

----------------------------------------------------------------------------------------------------------------------

C1-20.6
Waste Management strongly supports the distinction that you have proposed for clean inert Type A materials.  These benign types of materials have essentially been separated from other types of C&D wastes and therefore warrant a less stringent degree of regulation.  Type A materials may still be commingled with other Type A materials – all Type A materials are similarly benign in nature and do not warrant the same level of stringent regulation as do other types of commingled C&D materials.   Once concrete, cured asphalt, bricks, ceramics and other types of Type A materials have been separated from other components of the solid waste stream, there should not be a need to necessarily further separate Type A materials into their component material types.  This is particularly true if the commingled Type A materials are destined for use a structural fill in a mine reclamation facility.  Thus, while it is appropriate to require separation for C&D materials and Type B Inert materials, the regulations should not necessarily mandate the separation at the point of generation of Type A materials.  The regulations should provide that commingled Type A materials be allowed to transported for use as structural fill.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-45.4
There are 4 types of inert debris (the generic definition plus 3 subsets). Five criteria are applied to determine whether or not a material is inert, three of which concern decomposable or putrescible wastes:

 no “significant quantities” of decomposable wastes (not defined);

 no more than 1% putrescible wastes (defined); and

 putrescible wastes do not constitute a nuisance (determined by the LEA).

This definition combines “objectivity” (1% putrescible wastes) with “subjectivity” (significant quantities) while allowing LEA’s the discretion to determine whether a nuisance has occurred.

However, concrete, cured asphalt, glass and roofing material can be defined as either “inert debris” or “C&D debris”.  It might help clarify the definition if “inert debris” is included as a sub-set of “C&D debris” rather than listing individual materials.  If the materials listed above are part of the C&D debris it may cause an inert processor to be construed as a C&D processor.

The fundamental problem is that these definitions are based on the source of waste rather than on the material’s inherent characteristics. In light of these definitions we can only hope that common sense prevails when these regulations are implemented on a statewide basis.

Response: Comment noted, where the debris meets the requirement of the inert debris definition it will be determined as inert debris.

----------------------------------------------------------------------------------------------------------------------

C1-21.6  
For clarification, does inert debris, by definition, be inert debris that has a source other than a construction/demolition site.  C&D as defined in the proposed regulations at Section 17381(e) includes inert debris.  If this is the case, this should be clarified and examples of sources other than construction/demolition sites should be given.

For example:  Ready Mix Concrete batch plants, Asphalt plants.

Response: Comment noted and not accommodated. Inert debris as defined, does not require a source associated with it as does construction and demolition debris. The reasoning behind this policy is that inert debris is much less similar in appearance to municipal solid waste than is C&D debris. Therefore, the requirement for a source of inert debris is not a factor when considering impacts to public health, safety and the environment. 

----------------------------------------------------------------------------------------------------------------------

C1-21.7  Even though this definition says “but is not limited to”, the following could be included; “concrete block and roofing tiles”.

Response: Comment not accommodated. Staff does not believe that including these materials in the definition aids in the clarity of the definition as the definition already includes concrete and asphalt or fiberglass roofing shingles. Moreover, the more general term “roofing tiles” may include a composition that may not be inert in its chemical makeup.

----------------------------------------------------------------------------------------------------------------------

C1-21.8 

What is the process whereby an applicable Regional Water Quality Control Board would specifically determine that a particular solid waste is inert?

Response: An inert debris determination is typically made by testing for soluble constituents by using the Waste Extraction Test (WET) method pursuant to Title 22, section 66700 and comparing the results to water quality objectives and background water quality on a site-specific basis.

----------------------------------------------------------------------------------------------------------------------

C1-7.4
Section (correct section 17831(k)) 17381.1(h)(2) gives "auto shredder waste" as an example of "Type (B) inert debris" for a solid waste that is specifically determined to be inert by the Regional Water Quality Control Board.  "Auto shredder waste" is typically either a hazardous or nonhazardous waste and not inert.  Under rare circumstances and special conditions, "auto shredder waste" may be determined to be an inert waste by a Regional Board.  Since that is the exception rather than the rule, "auto shredder waste" should be removed as an example of Type B inert debris.  

Response: This comment has been accommodated by deleting the term “auto shredder waste” from the definition of Type B inert debris.

----------------------------------------------------------------------------------------------------------------------

C1-19.11 17381(k)(1)&(2)
The definitions differentiating between Type A, and Type B inerts is confusing.  They both list specific material but each state that their list is incomplete and that other materials could be added to them.  There is, however, not adequate guidance or differentiating criteria between these two definitions to determine if a material that is not specifically listed in either is actually type A or Type B.  To have true distinction, there must be common and identifiable characteristics that either clearly group these different types of debris together or clearly separate them.  These regulations have not achieved that with the definitions they present and thus create the potential for conjecture among individual LEAs and non-uniform enforcement of regulation of unlisted materials across jurisdictions.  We would suggest that any inert material, by virtue of it being inert, poses a minimal impact on human health or the environment and that further breakdown in the classification of these materials is not necessary.

Response: Comment noted. CIWMB staff has participated with staff of the State Water Resources Control Board to develop this definition. The Type A inert debris definition describes what is commonly considered to be inert debris.  Type B debris, on the other hand are those wastes that may not have passed the soluble pollutant test of the definition until after treatment. 

----------------------------------------------------------------------------------------------------------------------

C1-18.1
It is not entirely clear to me what will be the formal definition of Type B inert debris.  Regardless, no chemically treated waste should be considered an inert waste. Any chemically treated wastes should not be commingled with any other solid waste outside of a Class I landfill.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-18.2  
The practice of commingling these three waste streams; auto shredder waste, contaminated soil and/or contaminated sludge with other solid wastes in municipal solid waste landfills with other solid waste must stop.  I have attempted to deal with this problem in a non-litigious manner and once again I am requesting that the four agencies California Environmental Protection Agency, California Integrated Waste Management Board (CIWMB), Department of Toxic Substance Control and State Water Resource Control Board enter into alternate dispute resolution mediation with me and Right2Know.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-11.3
Going to the definition between debris and waste. Los Angeles has an L.A. County waste management fee.  Now, I could see them, if you define our material as waste, wanting to get that fee from the product that I recycle. I don't know the intricacies of the law.  But if you start calling our debris waste, I'm going to have to hold my wallet because they're going to start coming after us for other taxes.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(l)

Inert Debris Engineered Fill Operation


C2-48.1
Regarding § 17381(l)

The definition of “Inert Debris Engineered Fill Operation” lacks specificity regarding the multiple requirements an entity must meet for consideration as an Inert Debris Engineered Fill Operation.  This lack of specificity also creates an overarching logistical problem.

The proposed definition does not consider that an IDEFO for a quarry or mine takes decades to accomplish.  According to the Surface Mining Act, a reclamation plan must be submitted to the relevant oversight agency.  However as a matter of practice, these plans are quite flexible as to the ultimate use of the land, generally listing a number of potential uses and requiring that the final reclaimed use be consistent with the general plan or zoning in that area.  Therefore, it will not always be possible to state exactly what the final productive use will be for a site until the date of final reclamation is only a few years away.

The definition of IDEFO or the Phase II provisions themselves should include a method of taking into account: (1) a range of possibilities for the ultimate end use of a site, and (2) the revision of the Disposal Operation Plan on an ongoing basis consistent with the crystallization of the reclamation plan.

C2-48.6  §17381(l) Proposed language;  “Inert Debris Engineered Fill Operation” means a disposal activity exceeding one year in duration in which fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, are spread disposed of on land in lifts accordance with applicable laws and compacted under controlled conditions to achieve a uniform and dense mass regulations, which is capable of supporting structural loading as necessary, and having land has other characteristics appropriate for an end use approved by all governmental agencies having jurisdiction (e.g., agricultural land, recreational areas, roads, buildings sites, or other improvements) where an engineered fill is required to facilitate such productive use of the land, which end use is approved by all governmental agencies having jurisdiction over future end uses of the land.  The plan for the engineered fill shall be constructed (and compacted in accordance with all applicable laws and ordinances and any revisions to such plan) shall be certified by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California, and the spreading, construction and compaction (if any) of the engineered fill shall be in accordance with the plan and all applicable laws and ordinances.  Acceptance of shredded tires and other inert debris pursuant to as permitted under Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect.

C2-48.2
17381(l)
The use of the term “Inert Debris Engineered Fill Operation”  is confusing in light of the separate definition of “Inert Debris” in §17388 whose definition is broader than the materials listed §17381(l) which states,  “…fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil…”  It is completely unclear from the language whether any portion of the definition of “inert Debris”, which includes mandated “source separation”, would be read into the definition of “inert Debris Engineered Fill Operation”.  We suggest just calling the latter “Engineered Fill Operation” and will use that term for the rest of our comments.

C2-48.3 
17381(l)
The requirements “…are spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass which is capable of supporting structural loading as necessary”  is certainly appropriate for some end uses, but not all end uses.  The reference to (e.g., roads, building sites, or other improvements) where an engineered full is required to facilitate productive use of the land” could be interpreted to suggest that only structural uses of the land are appropriate.  However, non-structural uses, such as agricultural, recreational, and water control may be just as publicly and socially productive as putting buildings on the land.  

As drafted, this text will create numerous interpretation and implementation issues.  It embodies logistical problems for our client.  At the time the CIWMB regulations go into effect, a range of possible reclamation strategies for Vulcan’s site will exist that could be used depending on the final approved use of the land.

The regulations should specify that the necessary approvals are from zoning and environmental agencies which claim jurisdiction over the future use of the land.  There is no way one can have every single permit needed to construct, for example, a light commercial building on landfill until neat the beginning of planned construction.

PH-12.5
We are concerned that the regulations are proceeding in a vacuum without the disposal phase.  There is at least one term in here, the engineered fill site term, that is actually pulled out of the disposal – the Phase 2 regulations.  We don't know if that definition will ever be adopted, if that type of an activity will ever exist.  It makes sense to bring them both together at the same time.

Response: These comments have not been accommodated. This definition is present only to make clear what qualifies as an activity only because this term is referenced in the “residual” definition and also when used in reference to storage limits in Section 17381.1 Activities That Are Not Subject to the Construction and Demolition/Inert Debris Regulatory Requirements. This definition was derived from the March 29, 2002 proposed version of the Construction and Demolition and Inert Debris Disposal Regulations, Article 5.95 and while it may change during the Phase II rulemaking process for that Article, staff believe that this definition as currently written sufficiently defines the activities of inert debris engineered fill operations for the purpose of this Article only. Including this definition in this Article, does not presuppose that this Article regulates this type of activity.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(m)

Inert Debris Processing Facility Definition

C1-21.9 
There needs to be a distinction made between inert debris processing facility and inert debris recycling facility or center.

Response: There is, inert debris recycling centers must meet the first 3 Part Tests, whereas, inert debris processing facilities must meet only the 1st and 3 Part Tests. The 1st Part Test is: source separated and separated for reuse material only, the 2nd Part Test is <10% residual material, and the 3rd Part Test is <1% putrescible material. The 1st and 3rd Part Tests are described in the inert debris definition. The 2nd Part Test is described in the inert debris recycling center section 17381.1.

----------------------------------------------------------------------------------------------------------------------

C1-20.7  
Although we recommend you tighten the tiered regulation of other types of C&D wastes (see previous comment), we believe that the proposed approach for Inert Type A should be less stringent.  While the notification tier may be appropriate for less than 1500 tpd of Inert Type A materials, we believe that greater than 1500 tpd of these materials should be subject to regulation under the registration tier -- rather than the full permit tier.  For this reason, we request that you modify the proposed regulations to provide no higher tier than registration for Inert Type A processing operations and facilities.   Again, this less stringent level of C&D regulation would only be available to those facilities that only handle Type A materials.   Acceptance of any other types of C&D materials or solid wastes would subject such operations and facilities to higher tier regulation.

Response: This comment has not been accommodated. This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(o)

Inert Debris Processing Operation Definition

C1-19.13
According to the proposed regulations, entities that handle, process, or store only Type A debris are either classified as an Inert Debris (Type A) Processing Operation, which receives less than 1500 tons/day of inert material or an Inert Debris Processing Facility, which receives 1500 or more tons/day of inert material.  The Type A Processing Operation is subject to the EA Notification requirements per section 17383.5 where as Inert Debris Processing Facility is subject to the full permit tier requirements per section 17383.6.  There appears to be a large discrepancy in regulatory oversight considering that two competing entities bringing in similar tonnages are subject to two vastly different regulatory requirements.  For example, if Company X receives 1400 tons of material per day and Company Y receives 1600 tons of material per day, and all other factors are equal, one can argue that Company Y has been unfairly over regulated in comparison to Company X.  To minimize this regulatory gap, the OCLEA is suggesting either the Inert Debris (Type A) Processing Operations or the Inert Debris Processing Facilities be shifted to the Registration Tier requirements.  Another option would be to eliminate these categories altogether.  Once again, we assert that if permitting is to occur at C&D entities, a notification tier is more than adequate to insure the protection of public health and the environment and if CEQA is required for a particular facility, then a maximum of a registration permit requirement should be applied to the facility.

Response: This comment has not been accommodated. This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.

----------------------------------------------------------------------------------------------------------------------

C1-25.5 
The proposed Inert debris (concrete and asphalt) regulation of 1500 tons per day sounds acceptable in today’s time. But please take in mind that as natural aggregate supplies are depleted, this number may need to be adjusted. Please do not limit this valuable asset, as it is one of the most marketable recycled products.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-30.10
It is interesting to note the tiered regs continue to reference C&D waste as a dangerous material. To the best of our knowledge, nowhere else in the United States, including the federal government, does that. While we understand the wording is in there to give the appearance of a need to over-regulate the C&D recycling industry, it is patently false. Leaving the statement in there gives the impression that the Board does not understand C&D or what is in its constituents. We recommend that the Board peruse the U.S. EPA¹s C&D Waste Characterization Study of 1997, and to stop listening to the waste industry comments and self-serving studies on this issue. Indeed, we all look forward to Phase II of this process, when the waste industry now complaining of the danger of C&D will come back in and say, Never mind what we said before. This material is safe enough to let us handle 1500 tons per day. If it is dangerous to process into reusable products, then it is equally dangerous in the ground, and all C&D landfills should meet MSW landfill guidelines, or they will be a threat to groundwater and other environmental properties.

Response: Comment noted. The CIWMB is aware of the possible hazardous constituents in C&D debris and the need to provide public health, safety and environmental requirements for the processing of the debris. The material referenced at being handled at under 1500 tons per day is inert Type A debris, which is a different and more benign debris stream than C&D. And, yes, C&D landfills as currently proposed in the proposed Phase II regulations will be subject to MSW landfill guidelines.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(q)

Large Volume CDI Debris Processing Facility

C4-7.1
The latest draft regulations are being revised to change the 300 ton threshold to 175 tons per day for a large volume facility.  This will result in smaller facilities falling into the tier requiring a full SWFP.  

Response: Comment noted.
----------------------------------------------------------------------------------------------------------------------
Subsection 17381(t)

Medium Volume CDI Debris Processing Facility

C1-10.5
We are concerned that the 500-ton per day limit suggested in your proposal is too low. C&D recycling facilities represent a significant capital investment for the Demolition Industry. With California’s new legislation which may mandate a 75% C&D debris recycling requirement, it only makes good business sense to maximize the utility of these expensive facilities and allow them to develop the markets that arise from increased recycling. Requiring a Solid Waste permit for a 500-ton per day unit seems too low in our opinion.

C2-30.2
These regs have mutated into a process that is designed to punish independent companies currently recycling C&D, and erect a large enough barrier to keep small entrepreneurial companies from entering the industry.


The main reason for this is the full solid waste permit requirement for those facilities processing more than 300 tons per day. Those are very expensive propositions to get, and there is no guarantee of receiving one after $500,000 is spent and three or four years of hard work is over. Yet that is what it will take to get a SWP, and we contend that is too large of a barrier to remain in or enter the C&D recycling market for small- and even medium-sized businesses. We believe this to the point that it may be illegal to put this burdensome requirement on a small business.
C1-4.9
Probably the most onerous and stifling part of the proposed regs is the requirement that a mixed C&D recycler receiving more than 500 tons per day

 has to get a solid waste permit in order to operate. This is great if the company already has one, and it is understandable why the large waste companies have testified and lobbied to get this point a rule. It is very difficult to get a solid waste permit in California. Not only is the expense great, but the public hearing requirement would kill off several worthwhile projects. People don’t mind having a recycling center in their backyards as much as they would a “solid waste facility.” Yet even a plant recycling 90% of what the difficult-to-recycle material it brings in must get this permit, and go through the public hearing process to get it. All those independent recyclers, the kind the waste companies hate because they take material flow from them, will have incredible difficulty in getting the permit in activist California. All the NIMBYs have to do is look at CIWMB’s own description of C&D as a threat to public health, safety, and the environment, and they will say they don’t want this dangerous material, which people lived in until last week, around their homes. Again, this is why CIWMB’s fourth part of the test is counterproductive.

Response: These comments have not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-30.4
At what incoming tonnage level a company has to get an SWP is yet another problem for true C&D recyclers. We are aware the board leadership seems set on 300 tons per day. But in order to do added-value recycling of C&D waste, usually expensive mechanized sorting equipment is needed to separate out the raw material to need levels of purity. The laws of economies of scale mean that more than 300 tons per day have to be brought into the plant in order to be profitable. The expense of a solid waste permit, on top of that of the equipment needed to do better recycling of C&D, would be too much for most businesses. At one time the Registration Tier was set at 750 tons per day, which seems fair. Even IWMB staff recognizes this. But then the waste industry asked for an extension before implementation of the regulations, and their lobbyists went to work to get that down to 100 tons. The waste companies know that a solid waste permit will drive their competitors out of business, or at least put an extra burdensome cost on them, which is why they are demanding the smaller tonnage requirement.

Response: This comment has not been accommodated. The Board has determined based on their concerns with impacts to public health, safety and the environment that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.
----------------------------------------------------------------------------------------------------------------------

C2-49.1 & C3-55.3
The California Refuse Removal Council continues to believe that 100 TPD is the appropriate threshold for a full Solid Waste Facility Permit.  This position is supported by the CIWMB’s own conclusions regarding the risk to the public health and safety presented by CDI processing operations and facilities.  In addition, the general public must have the ability to participate in the environmental review process for CDI facilities, just as they have for transfer/processing facilities or other solid waste facilities. The current proposal contains no such provision.

Equivalent Risks:  In the CIWMB Initial Statement of Reasons (ISOR) for this regulatory effort (dated May 17, 2002), CIWMB staff noted the “equivalent” risk presented by CDI and MSW processing.  The ISOR (pp. 21-23) documents the “numerous fires and hundreds of nuisance complaints”, associated with dry solid waste.  The threshold for a full permit found in existing Transfer/Processing regulatory requirements is 100 tons per day for MSW facilities.  Thus, the “equivalent” protection for the public health and safety regarding CDI facilities is a threshold of 100 TPD.  The CIWMB has provided no compelling written information on the public record to reverse its prior conclusion.  On the contrary, testimony before the CIWMB has revealed the draining of public resources (nearly $1,000,000 since 1998) for the remediation of unpermitted facilities that have processed C&D waste.

Environmental Review:  CIWMB staff indicates that CEQA review “may or may not be taken at the local level for a registration permit,” (proposed at up to 300 TPD).  Furthermore, the enforcement agency cannot put site-specific conditions into a registration permit.  We believe that the 100TPD requirement for a full solid waste facility permit (with CIWMB concurrence) is the appropriate level of regulation for these facilities.  A full permit and it’s CEQA requirement ensures that the public has had the ability to review a given project.  Absent this opportunity, the public is not protected from the known risks of fire and nuisance documented in the ISOR.

Response: Some statements in this comment were referenced out of context. The statement made by this commenter: ” In the CIWMB Initial Statement of Reasons (ISOR) for this regulatory effort (dated May 17, 2002), CIWMB staff noted the “equivalent” risk presented by CDI and MSW processing” is taken out of context. This comment was made in reference only in the State Minimum Standards (SMS) section of the ISOR and states: “Due to the similarity of handling methods, and equivalent threats to public health, safety and the environment, these requirements are applied to this Article.” This language was written to justify using the same SMS as the transfer/processing regulations. These SMS include but are not limited to: drainage and dust control, litter, noise and nuisance controls. 

Application of the SMS are where the equivalent threats end as C&D debris is vastly different from the universe of MSW waste where there is no limit on putrescible material and the weight of C&D debris is far greater. Using studies from “Final Report, Conversion Factor Study – Cal Recovery Inc. April 1993, Marin Study Pg. 1-17” and Conversion Factor for Individual Material Types – Cal Recovery Inc. December 1991, CIWMB staff have calculated compelling information that 100 tons of mixed solid waste is equivalent in weight to between 75-506 tons of mixed CDI. Furthermore, the absence of putrescibles further tips the scales in favor of C&D or CDI as being less of a risk to the public health, safety and the environment than municipal solid waste. Thereby, allowing more liberty in the application of storage standards and the placement of these operations and facilities in the permit tiers. 
The quote: The ISOR (pp. 21-23) documents the “numerous fires and hundreds of nuisance complaints”, associated with dry solid waste” made by this commenter is taken out of context. The actual quote in the ISOR is: “CIWMB and local EA staff have documented numerous fires and hundreds of nuisance complaints since the composting regulations were promulgated in June 1995.” 

The reference to “… testimony before the CIWMB has revealed the draining of public resources (nearly $1,000,000 since 1998) for the remediation of unpermitted facilities that have processed C&D waste.” is misleading. A CIWMB staff observation is that these unpermitted facilities handled various waste types such as municipal solid waste, inert debris, compostable materials as well as C&D debris. So, it is not correct to attribute all this expanse to the clean up of C&D sites.

Regarding environmental review, it is true that an enforcement agency cannot put site-specific conditions into a ministerial registration permit.  However, the LEA may oversee conditions put into a conditional use permit and the LEA must have the operator fully describe the manner of all activities at the facility in the Facility Plan. 
In response to the statement “A full permit and it’s CEQA requirement ensures that the public has had the ability to review a given project.  Absent this opportunity, the public is not protected from the known risks of fire and nuisance documented in the ISOR.” As previously described, the ISOR references were made for composting not CDI processing facilities. However, CIWMB staff would like to point out that inspections, enforcement of State minimum standards, storage requirements, and other standards of this Article should ensure protection of the public health, safety and the environment, the act of procuring a Full Permit does not ensure that these requirements and standards are met. Additionally nothing in these regulations limits a local agency from preparing CEQA documentation to support approval of local land-use permits.

----------------------------------------------------------------------------------------------------------------------

PH-1.5
And in closing what I'll do is I'll just draw your attention to Page 21 of the initial statement of reasons for this regulatory package.  And I quote from there:  "If not carried out properly, the handling, storage, and disposal of C&D debris and inert debris could have a negative effect on the public health, safety and the environment." Staff then references the transfer processing reg package.  And I quote, "Due to the similarity of handling methods and equivalent threats to public health, safety and the environment, these requirements are applied to this article."  Staff report did not say less, it did not say diminimous.  It said equivalent.  And for that reason we insist that this Board consider this to be what it is, all it what it is.  This is solid waste that demands a high level of oversight.
Response: CIWMB staff noted the “equivalent” risk presented by CDI and MSW processing”. This comment was made in reference only in the State Minimum Standards (SMS) section of the ISOR and states: “Due to the similarity of handling methods, and equivalent threats to public health, safety and the environment, these requirements are applied to this Article.” This language was written to justify using the same SMS as the transfer/processing regulations. These SMS include but are not limited to: drainage and dust control, litter, noise and nuisance controls.
----------------------------------------------------------------------------------------------------------------------

C3-50.2
A full solid waste permit should be required for facilities that handle more than 100 TPD as a way to ensure that these facilities have adequate controls and utilize best management practices.  A full permit also guarantees CEQA review and the general public should have the ability to discuss environmental impacts when a facility processes more than 100 TPD. If environmental review makes sense for transfer/processing facilities and landfills, then it is appropriate for C&D facilities that manage more than 100 tons per day of “unclean” waste.

Response: This comment has not been accommodated. The Board has determined, that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.
----------------------------------------------------------------------------------------------------------------------

C1-13.1 
If the 500-ton a day number is used as the distinction between ​CDI processing facility registration and full solid waste permitting, the goals of AB939 will be inhibited.  In fact, the amount of C&D material recycled will actually decrease. 

Let me explain why: 

A small firm, like mine, must provide two types of roll-off service (10 yard low-boy and 40 yard mixed C&D) to compete in the marketplace; principally against the conglomerates like, Waste Management, Republic and BFI.  

Independents, like myself, do not own or control landfills have a higher cost-of-disposal.  This leaves us two choices: either, landfill our waste at a higher cost than the competition and suffer the impact on our revenues and our ability to operate –or - bypass the landfills through recycling. 

These being my only two choices, I will recycle everything I can.  Not only is recycling good business, it is, in fact, the only way for small operators to stay in business. 

The point is: recycling is the healthy and beneficial result of an open market responding to A.B.939.  The more open the market – the more recycling will take place. 

Small operators are already at a huge competitive disadvantage because of exclusive franchise laws.  The franchises are cost prohibitive to haulers and recyclers, like myself, who only handle C&D waste.  Yet, most of the companies that have a franchise agreement do not have C&D recycling facilities, nor do they direct C&D materials to facilities that do recycle. Therefore, most of the C&D material that comes out of a franchised city is not getting recycled.  The facilities for recycling are out there, but they are owned by small operators, like me, who unfortunately, do not have franchises. 

C1-13.2 I will now explain the problem we face with the 500-ton a day limit. 

Lowboy/inert operations typically make up approx. 30-40% of total daily business. If you add the tonnage from inert collections to the total facility tonnage (each 10yd container weighs aprox. 10 tons) a facility will reach the 500 ton-a-day capacity very quickly.  This cap will severely hinder middle-tier facilities to recycle non-lowboy, mixed c&d loads. We will simply hit our daily capacity much too quickly. As a result, we will recycle less material then our facilities allow, the marketplace demands and the community and the law expect. 

The national waste conglomerates (and possibly even your board), will argue that given these factors, small operators should then apply for a solid waste permit. This is economically impossible given the cost of the application process, the cost of facility compliance and the modifications if required. We simply do not have the financial, legal, and technical resources equal to a multi-national conglomerate with open credit lines and in-house legal and engineering departments devoted to these issues. Companies like mine must outsource these functions at a far greater cost and length of time for compliance and completion.

In short, the regulations as they are presently drafted, will become a barrier to entry for the small operator.  A single facility like ours must be able to marginalize the fixed cost of construction, debt, and ongoing operations over as many tons as our capacity allows.  

The large national companies naturally prefer the 500-ton threshold because they to understand the impact of inert collection upon daily facility tonnage.  They know that inert tonnage disproportionately influences total daily tonnage and the 500-ton limit will in effect protect them from competition.  This protection coupled with their exclusive franchise agreements will not only severely cripple small businesses, it will have an major adverse effect on recycling and will undermine the goals and very reason for AB939.  

On behalf of all the small waste haulers and recyclers in the State of California, I ask that you modify the new regulations to increase the daily capacity to 1000 tons per day so that we can compete effectively and ensure that the goals of A.B.939 are not merely reached, but are, in fact, exceeded.

C1-24.12  
The limit of 500 tons per day for a Medium Volume CDI debris processing facility is too low. Some operators may bring in over 500 tpd from time to time, depending on the type of projects they are working on. Suggestion: Increase the limit to 750 tons per day. This will allow some CDI operations flexibility to recycle different types of C&D without having to obtain a full solid waste facility permit.

C1-25.4
  We believe the 500-ton per day limit placed on the medium volume C&D/inert debris processing facilities is too low. We have a very large capitol investment and as technology advances 500 tons per day is not going to be sufficient to support the labor and equipment required at a C&D processing facility of this size. As you may know there is Senate Bill 1374 that states 75% of all C&D debris will be recycled. If you limit medium volume C&D processing facilities to 500 tons per day, who will be able to accept the additional C&D debris that is mandated in Senate Bill 1374? 

Only the existing solid waste permit holders and the very few that can afford not only the time but also the very high costs of obtaining a solid waste permit. The 500 tons of C&D is too low for the investment required and how technology and markets will change in the near future do to mandated C&D recycling.

Response: These comments have not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.
----------------------------------------------------------------------------------------------------------------------

C1-5.18
Our client will likely fall into the registration tier as the regulations are currently drafted based upon daily tonnages accepted.  The Orange County LEA, who is very familiar with our client's project, has stated she would prefer not to have to conduct the level of inspections which accompanies a registration tier (monthly), and would prefer the notification tier for facilities such as ours.  In this regard, she specifically felt the extensive local review that occurred as part of our CUP addresses all health and safety concerns that the Board would be requiring her to monitor under the registration tier.  The current tiers simply do not take into account the heavy nature of the C&D waste stream and should be modified accordingly.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-40.1
We believe, along with your staff, that registration will both protect public health and the environment without discouraging the establishment and expansion of C&D debris recycling facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-8.5
 The regulatory threshold for a facility should be seamless with the Transfer/Processing Regulations.  This was voiced at the workshops by the CRRC members and the Local Enforcement Agencies.  Under the proposed regulations a facility that receives up to 300 TPD of commingled C&D that has no residual cap could transfer up to 150 TPD of municipal solid waste under an EA Notification Tier.  The proposed regulatory tier structure should reflect the findings made in the November 2001 version that a facility receiving more than 100 TPD must obtain a Full Solid Waste Facility Permit. 

Response: This comment has not been accommodated. The definition of C&D debris has built into it a requirement of several Part Tests, the first part test requires that only source separated or separated for reuse C&D debris can be accepted at a processing site as opposed to the broader category of municipal solid waste. This test is necessary because the presence of municipal solid waste would pose a risk to public health, safety and environment. 

In addition, the presence of putrescibles in C&D debris would pose a risk to the public health, safety and environment. And to this end, staff has added a requirement that no more than 1% putrescible wastes by volume calculated on a monthly basis and the putrescible wastes must not constitute a nuisance, as determined by the EA, can be accepted as C&D debris. This requirement is known as the 3rd Part Test.  Acknowledging this requirement does not mean that 1% putrescibles can knowingly be accepted thus circumventing the “source separated” or “separated for reuse” 1st Part Test requirement. This means that less than 1% of putrescible wastes that are inadvertently commingled with the debris can be accepted as C&D debris. 

In summary, residual material left over from processing C&D debris is mainly the material that is not recyclable or material where there are no markets available at the time of processing. For example, CIWMB staff visited a C&D processor in the Bay area where the bulk of his residual was drywall. Drywall can successfully be recycled in some areas of the State, but this operator did not have a market available. Other typical residual materials, are plastic paint buckets, caulking tubes, plastic wrapping, fiberglass, vinyl siding, bulky Items (furniture), carpet, misc. paper and cardboard, plaster, plastics, PVC pipe, roofing shingles, and stucco.
----------------------------------------------------------------------------------------------------------------------

C2-28.3 
We are concerned with the discrepancy between the registration tier requirements for transfer stations and the proposed C&D regulations.  A transfer station may take up to 100 tons per day with no residual requirement while C&D facilities taking from 50 to 300 tons per day will have to comply with a strict residual requirement.  As currently written, the proposed regulations create a loophole for C&D facilities within the 50 to 100 ton per day threshold.  It will be much easier for these facilities to become transfer stations and stay in the registration tier.  This loophole is inconsistent with the intent of these regulations, since it allows facilities that would normally recycle C&D materials to take in a greater amount of mixed garbage as a transfer station.  Therefore, the minimum tonnage requirement in the C&D regulations should go back up to 100 tons per day.

C2-32.2
Industrial Carting also strongly supports including a permanent registration tier for medium-sized C&D facilities, as provided in this draft of the regulations.  However, Industrial Carting's facility will process approximately 183 tons of C&D materials on average each day, and a peak of 400 tons per day. As a result, we support the recommendations of CIWMB Staff and the Independent Recyclers Council (IRC) of the CRRA to establish the registration tier for facilities that receive between 100-500 tpd as a more realistic size to help projects be more cost-effective. 

C2-35.4
With this tier limit, essentially if a facility accepting 50 tpd does not meet 20% residual they will then be subject to a full permit which is more onerous than the existing transfer/processing regulations (Article 6.0) whereby a facility accepting 50 tpd of garbage is required to have a registration permit.  Why?

The EA section suggests that facilities not meeting the residual requirements be more consistent with transfer/processing, and the threshold be set at 100-300 tpd for a full permit.  C&D debris can be at least 3 times heavier than MSW and has less than 1% putrescible, which is more benign and therefore, the higher end of the registration tier should stay at 300 tpd.

Response: Comment noted and not accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-30.7
We recommend that if a Registration Tier of up 750 tons per day is adopted, that some serious teeth be put into the tier to stop cheaters. This should include serious fines and jail time.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-35.3
Additionally, where did the new registration tier limit from 50-300 tons/day come from?  

Response: This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-42.4 
Regarding New registration tier limit from 50-300 TPD.

 This requires further review by all LEA’s to determine the impact to permitting and enforcement.

 If the 5th part test were implemented, you could actually have 20% residuals (up to 60 TPD) in a registrations tier.  This only makes sense to be placed in the transfer regulations.  A medium volume transfer facility handles between 15-100 TPD of waste.  If it is proposed to indirectly “allow” a large amount of residuals, it makes complete sense to have this type of business identified as a transfer processing facility.

Response: Comment noted and not accommodated. The Board has determined, that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

PH-16.3
We ask that C&D mixed facilities be limited to 100 tons per day.

Response: This comment has not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------
C4-7.2
The latest draft regulations are being revised to change the threshold for a medium volume facility from 100 – 300 TPD to 25 – 175 TPD.  This will result in more small facilities falling under the Registration Tier rather than the Notification tier.

The proposed regulatory changes will have a negative effect on small facility operators as it may lead to a significant increase in operating costs and the closure of some facilities due to increased regulatory/economic burden. This would result in a decline in the C&D recycling market by increasing costs and reducing recycling options for C&D contractors, and hamper jurisdictions’ efforts to meet State waste reduction mandates.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381 (v) 
Processing Definition

C3-51.4
Processing appears well defined by section 17381(v).  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(w)

Putrescible Wastes Definition

PH-9.7

I'm not clear that carpeting and cardboard is not a putrescible.  If it's not a putrescible, I don't have an issue with it.  Cardboard isn't a putrescible? The only thing I would say to that is that the definition of putrescible and what is not – what is and what's not should be very clear to define here so that someone is not going to be in a situation where they have cardboard, carpeting or some other type of material that is potentially putrescible that may be under that definition.  That would be my issue with it, because they should be able to get recycled.

Response: This comment has been accommodated by adding a definition of putrescible and by further explaining the definition in the Final Statement of Reasons.

----------------------------------------------------------------------------------------------------------------------
Subsection 17381(x)

Residual Definition

C1-6.12 
  Clarify the definition of residue.  Does alternative daily cover (ADC) count as residue?  Would material shipped to another processor be considered residue? The residue for one processor could be the feedstock for another.  How would such complexities be addressed? We suggest that the term "residue" be defined as "material bound for disposal."

Response: This comment has been partially accommodated by adding the definition of “residual” to the regulations. The following paragraphs will hopefully answer the questions regarding processing, and whether alternative daily cover (ADC) counts as residual. 

For clarity, the question is rephrased - Can the debris remaining from a recycling center be used as alternative daily cover (ADC) and if so, not considered as residual or disposal? 

If this material is processed at an operation or facility under either of these Articles and then not actually used as ADC, all of this material would be considered to be residual for purposes of determining the application of the 2nd part test as it would now be determined to be solid waste when it arrived at the site.

Conversely, if grinding to meet ADC specifications takes place at the disposal facility without further processing to remove solid waste, this debris could still count as ADC and will not be impacted by the serial processing rule section 17381(x) because this material as used is not circumventing any rule.  The residual rule is designed to address materials in which solid waste is still mixed. Grinding of the material is a processing activity but it does not involve additional separation of waste from ADC. Again, if this material was not actually used as ADC, all or the portion of the material not used would be considered to be residual for purposes of determining the application of the 2nd part test as it would now be determined to be solid waste when it arrived at the site.

When, if processing (i.e. grinding) this debris takes place at an operation or facility under Articles 5.9 and 6.0 for use as ADC, and another recyclable material is produced which is then sent to a market such as a compost site or biomass facility, and no portion of the debris is disposed, this material will not be considered to be residual or disposal.

If, at a disposal facility, the material is further processed to remove solid waste in addition to grinding to meet ADC specifications. This practice will result in all the material being considered to be “further transfer/processing” according to the definition of residual in section 17381 (x) and will be considered to be residual and disposal and the recycling center will be in violation of the serial processing prohibition of the regulations and all of the material will be deemed residual.

----------------------------------------------------------------------------------------------------------------------

C2-30.9
There is much discussion over the definition of residual. As written, the definition is confusing and not clear even to those of us in the industry. We suggest that a comment be added to the Statement of Reasons that states that residual is intended to mean that solid waste left after processing is complete and cannot be counted as diversion pursuant to the regulations implementing the 50% diversion goal of AB 939. That would avoid confusion if a C&D recycling facility did sort out a material from the commingled waste stream, such as concrete, but did not process it into a finished product, such as roadbase. Instead, the concrete was sent to a local concrete crushing company that made the final product. The material would still be recycled and diverted from the landfill. You don’t want the concrete from the C&D sorting facility to be charged as residual because it wasn’t processed at its site.


Response: This comment has been partially accommodated by adding a definition of residual to the regulations and also an explanation in the Final Statement of Reasons.
----------------------------------------------------------------------------------------------------------------------

C2-38.6
The definition of residual should be clarified.  It is apparent the recycling industry and the Board are operating under the assumption that any material which cannot be diverted from a landfill is “residual” and, conversely, any material which is so diverted is not residual.  The definition of the term “residual has been modified several times while this discussion has been occurring, and it is not readily clear that the above assumption is in fact the case.  We suggest a simple clarification in the Statement of Reasons.  Along these lines, we suggest a comment be added to the Statement of Reasons which states something to the effect that “residual” is intended to mean that solid waste left after processing is complete which cannot be counted as diversion pursuant to the regulations implementing the 50% diversion goal of AB939.

Response: This comment has not been accommodated. Staff believe that the regulations as written best reflect Board policy regarding any impacts to AB 939.

----------------------------------------------------------------------------------------------------------------------

C3-54.6
The definition of residual should be clarified.  The recycling industry and the Board are operating under the assumption that any material which cannot be diverted from a landfill is “residual” and conversely, any material which is so diverted is not residual. The definition of the term “residual” has been modified several times while this discussion has been occurring and it is not readily clear that the above assumption is in fact the case. We suggest a simple clarification in the Statement of Reasons clarifying this issue. Along these lines, we suggest a comment be added to the Statement of Reasons which states something to the effect that “residual” is intended to mean the solid waste left after processing is complete which cannot be counted as diversion pursuant to the regulations implementing the 50% diversion goal of  AB 939.

Response:  This comment has not been accommodated.  Staff believe that the regulations as written best reflect Board policy regarding any impacts to AB 929.

----------------------------------------------------------------------------------------------------------------------

Subsection 17381(cc)

Small Volume CDI Debris Processing Operation

C1-5.4

The notification tier is similarly illusory.  As drafted, it only permits the acceptance of 100 tons per day.  Because C&D is so heavy, this translates into approximately 10 loads per day, and is too low of a threshold for any meaningful recycler to meet.  Even the notification tier (while appreciated as a compromise to the various discussions which have occurred) creates too low of a threshold for any meaningful recycling business to meet.  The result is that any meaningful C&D recycler will be required to obtain a full permit, which will discourage the development of such facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-24.11
The limit of 100 tons per day for Small Volume CDI debris processing operations is too low. Some operators, such as demolition yards and mixed debris recycling operations, may go over 100 tons per day from time to time. Suggestion: increase the limit to 200 tons per day. 

C2-29.3
I hope that the notification tier can be increased back to the 100 ton per day range.  We need to encourage increasing numbers of companies, particularly those who do not have landfill investments  (construction companies, demolition companies, small waste haulers, entrepreneurs), to establish more small facilities closer to construction and demolition sites. C&D material is clearly different from putrescible municipal waste and the tiered regulation process was established to create a more appropriate regulatory system that recognized differences in waste streams (and encouraged new types of facilities that were more supportive of AB939 goals).  

Response: Comment noted and not accommodated. The Board has determined that small volume CDI processing operations that receive less than 25 tons per day must meet residual requirements of an EA Notification. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.
----------------------------------------------------------------------------------------------------------------------

Subsection 17381 (dd)
 
Source Separated Definition

C1-2.4
Stating “source separated” indicates, that at a demolition project, if no materials on site are segregated during the course of a demolition operation, the material moved off-site would not be defined as demolition waste. This definition brings into question the guidelines to be used to determine what is to be deemed demolition debris.

C1-3.1 Construction and demolition debris is defined in the proposed regulation as…Material which is nonhazardous. It then lists the various materials included in the definition. It also includes the words “source separated”. The materials list is a reasonably accurate account of the components of demolition debris. It is difficult to know why “source separated” is included in the definition. Many recycling operations are equipped and manned to separate recycling materials from commingled waste in a more cost effective manner than a demolition contractor can. Many demolition sites do not contain adequate space to allow for separation of materials. Additionally, construction laborers are typically paid more than those employed at recycling facilities. This difference is even greater on public works projects subject to prevailing wage. The effect of the “source separated” requirement will be to substantially reduce the amount of material recycled from demolition projects and increase the amount sent to landfills.

Response: Although the definition section 17402.5 of Article 6.0 which includes a definition of “source separated” has been referenced in these regulations, a definition of “source separated” has been added to the definitions section of this Article. This new definition clearly addresses what is meant by the use of the term. In common terms, “source separated” means C&D debris that has never been commingled with municipal solid waste – household garbage. Sorry for the confusion.

----------------------------------------------------------------------------------------------------------------------

C1-2.1 The term and words used “source separated”. First and foremost it would be easier to understand the intent behind the regulation you propose, if a clear definition could be given to the term “source separated”.  Using this particular verbiage allows a broad interpretation as to the specific location where Construction and Demolition debris is to be handled.

Response: This comment has been accommodated by adding a definition of “source separated” to Article 5.9.

----------------------------------------------------------------------------------------------------------------------

Ph-9.3
That first-part test is reasonable.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
Section 17381.2

CDI Debris Processing Tier Placement

C1-8.6

The CRRC recommends that the regulatory tier placement come close to that of the Transfer/Processing Regulations as provided in the following chart:  

	
	EA Notification Tier
	Registration Tier
	Full SWFP Tier

	Existing Transfer/ Processing Operations and Facilities Regulatory  Requirements (14 CFR 17400 et. seq.) 
	Limited Volume

<60 cu yd/day or

<15 TPD
	Medium Volume

>60 cu yd/day or 15 TPD and < 100 TPD
	Large Volume

>100 TPD

	Draft Construction & Demolition/Inert Debris Tier Placement

(November, 2001 – Acceptable to Industry)
	C&D/inert debris processing operations < 100

TPD


	
	C&D/inert debris processing facility

=100 TPD

	CRRC Recommendation based on densities, and inclusion of the 10% residual cap, and past history 
	C&D/inert debris processing facility

<100 TPD
	
	C&D/inert debris processing facility

=100 TPD


Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
C4-7.3
We urge the Waste Board to reconsider the revisions to the tonnage threshold limits for medium and large volume CDI processing facilities and to consider the economic impact on jurisdictions as they endeavor to comply with the State waste reduction mandates.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-21.14 
In the chart under the column entitled “Not Subject to Article 5.9” the fourth bullet should be changed to;  “Inert Debris Recycling Centers Section 17381.1” to be consistent with the first bullet in this column.

Response: This comment has been accommodated by making the requested change.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1 
Activities That Are Not Subject To The Construction And Demolition/Inert Debris Regulatory Requirements

C1-8.9
Regarding CDI Recycling Centers, CRRC members believe centers not subject to these regulations should comply with the requirements of “regional diversion facilities” (PRC Section 41782 (2)(A) and PRC Section 41821.5) which meets all of the following criteria:

 The facility accepts material for recycling from both within and without the jurisdiction of the city or county within which it is located.

 All materials accepted by the facility have been source-separated for the purpose of being processed prior to its arrival at the facility.

 The residual solid waste generated by the facility is a byproduct of the recycling that takes place at the facility.

 The facility is not a solid waste facility or solid waste handling operation pursuant to Section 43020.

 The facility contributes to regional efforts to divert solid waste from disposal.

 The facility reports diversion and disposal of wastes and recyclable materials to the Disposal Reporting System as require by statute and regulation. 

Response: Comment noted and not accommodated. CIWMB staff believe that the regulations as written adequately provide for impacts to public health, safety and the environment and are consistent with applicable provisions of Article 6.0. The commenter request could be interpreted to be outside the scope of these regulations.

----------------------------------------------------------------------------------------------------------------------

C3-51.5  Recycling is not defined. Facilities/operations that create road base from recycled asphalt, concrete and other inerts (Inert Recycling Centers) will not be subject to Article 5.9.  This would apply even though manufacturing new road base involves crushing and grinding.  Riverside County has a number of these types of operations which probably constitute the principle type of CDI facility the regulations attempt to capture.  We believe your interpretation meets the regulatory intention of these regulations for these kinds of businesses.  Although processing and storage limits apply, the issue of total volume limits on a site goes away.  We wish the regulations were clearer in this regard.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-9.1
The proposed regulations appear overly complex with regard to the storage of recyclable materials, and then to accommodate those complexities, provides for the unilateral discretion of the EA to exempt facilities upon request.  This presents an opportunity for mischief on the part of the EA.  It would be much simpler to continue to encourage the recycling of inerts (concrete, cured asphalt, and uncontaminated fill soil) by exempting those operations from regulation as you have for on-site operators.  There is no difference between an aggregate processor stockpiling broken concrete and cured asphalt at an inert fill site for later crushing for road base material (not exempt), or a highway constructor doing the same on a roadway widening project (exempt).

Recycling of the inerts should be encouraged by exempting that process from regulation.  Conditional use permits from land use authorities cover all the nuisance issues, which may arise from these processes.

Response: The recycling of inert debris is, by and large, not subject to the requirements of Article 5.9 with the exception of the storage standards. Only those inert debris processing operations and facilities which exceed 10% residual waste will be subject to Article 5.9 requirements

----------------------------------------------------------------------------------------------------------------------

Ph-11.4
And the other thing I might add, as far as future sites.  When we try to permit a site, it's difficult.  People don't particularly want to have a recycling, even if it's asphalt and concrete, next to them.  And if we have to say we have to get a permit or we're going to be taxed as solid waste, we're going to have more complaints and more opposition, therefore fewer sites.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Ph-17.3
So this is all I'm asking is that concrete asphalt, dirt be segregated.  I think that recycling should be done in recycling yards, set up with water like we do.  And if you do have recycling on job sites, then it should be only the material that's there.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-17.4
So I'd like to see something come out of this that we can understand and something that we can live with.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(a)(1) 
Source Separated at Point of Generation - 4th Part Test

C1-24.4   This part of the test is realistic, fair and workable to the extent that it means that C&D materials are separated from the solid waste stream for the purpose of recycling. For example, a tenant improvement operation in a retail center would separate just the recyclable C&D materials into separate containers to be transported to a C&D recycling facility. Other wastes, such as public generated materials and hazardous materials, should be kept separate from the C&D loads.  Recyclable C&D could be commingled or source separated into containers for recycling.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-5.4         The source-separation requirement is very difficult, very naive, or very shrewd, depending upon your viewpoint, because the material from a demolition site is going to be very commingled and it will have to be taken apart from professional sorters, and that is the kind of people that we have in the C&D recycling industry.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-9.2
Looking at the regulations that we have now, I that we're still at the same place.  You're either a scrap metal recycler or a road base recycler or you get a full solid waste facility permit.  There is no place in between. Why do I say that?  It is because the fourth part -- I'm not going to go in order of parts – the fourth-part test, saying that materials have to be source separated by material type into separate bins is totally unrealistic, undoable, and no one will do it.  Those types of materials that come off of a demolition job are not going to go into different sorted bins and go to a facility.  It is okay to separate construction materials from the MSW waste stream.  But the fourth part that says they're going to be separated by material type will never happen.  They will go to landfills.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-10.5
We also support the four-part test, as mentioned earlier.  We believe that the four-part test provides the appropriate regulatory framework by which to ensure protections for public health and safety.  The 10-percent residual is an important component of that.  Ten-percent garbage in addition to one-percent putrescible at a large facility is a lot of garbage.  That would go in a Registration tier and mirror ad ministerial oversight by the LEA.

Response: Comment noted.
----------------------------------------------------------------------------------------------------------------------

C1-3.3   We ask that the language against commingling be eliminated.

C1-22.3
The requirements for commingled recyclables for CDI recycling centers should be as flexible as those set for inert debris recycling centers.  The inert debris recycling centers are allowed to receive any combination of commingled Type A inert recyclables.  The language for CDI recycling centers should be changed to include all CDI recyclable materials that can be commingled without posing significant health threat and clearly specify only those materials that cannot be commingled.

Response: These comments have not been accommodated. Commingling of C&D material other than cardboard, lumber and metals poses a much greater risk to public health, safety and the environment than typical recyclables of newspaper, cans and bottles of Article 6.0. Language prohibiting the commingling of C&D debris (with the exception of cardboard, lumber and metal) is essential to differentiate recycling activities which are lesser threats to public health, safety and the environment than other solid waste activities. If the CIWMB did not require this Part Test, a recycling center could take in unlimited amounts of C&D debris. In addition, the operator would need to process this debris to an extremely high degree to meet the 2nd Part Test of less than 10% residual – a 90% recycling rate.  Impacts to public health, safety and the environment greatly increase, the more materials are handled or processed. Given this scenario, these processing activities would then ensue without any application of tier requirements or minimum operating standards for protection of the public health, safety and the environment. This would not be acceptable.  

----------------------------------------------------------------------------------------------------------------------

C1-20.1
Waste Management strongly supports the establishment of a new “four-part test” for the management of C&D materials and wastes.  According to the four-part test in the proposed regulations, for C&D materials to be exempt from regulation as a solid waste when managed at an exempt CDI Recycling Center, the C&D materials must be:
1. Separated for reuse,

2. Contain less than 10% residual waste requiring disposal as a solid waste,

3. Contain less than 1% putrescible waste, and

4. Source separated at the point of generation.

Due to the inherent nature of C&D debris, commingled C&D materials pose a significant threat to human health and the environment.   Commingled C&D materials are frequently a complex mix of many different waste types that may contain hazardous materials or pose other physical or chemical hazardous that cannot be fully identified and properly managed unless the C&D materials have been safely and securely separated or otherwise segregated into their component parts.  Unless this segregation is conducted by the generator at the point of generation, any significant subsequent separation should only be conducted at a permitted solid waste facility.  For this reason, Waste Management particularly supports the new 4th requirement that C&D materials must be source separated at the point of generation in order to be eligible for exempt management at CDI Recycling Center.   Until all four parts of the test have been met, C&D debris must be managed as a solid waste at solid waste facilities regulated by the LEAs and the CIWMB.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-4.2 The first problem one encounters on examining the proposed regs is the four-part test.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-17.3
The proposed regulations draw a distinction between CDI recycling and inert debris recycling centers and CDI processing facilities.  This is a necessary distinction, but the proposed regulations present some confusion by including “commingled recyclables” in the allowable waste stream for inert debris recycling centers.  This term should be eliminated to be consistent with the regulatory requirement for CDI recycling centers that no commingled wastes are allowed.

Response: This comment has not been accommodated.  Inert debris is a more benign debris stream than that of C&D debris and therefore presents much less of an impact to public health safety and the environment than C&D debris.

----------------------------------------------------------------------------------------------------------------------

C1-24.3
  The Four Part Test is too restrictive and unrealistic.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-6.15
The definition of lumber is too narrow.  We believe the regulations should use the term wood to provide for processing of most types of wood, including lumber.

Response: This comment has not been accommodated.  Board staff have determined that the term “lumber” is the more correct term to use.  The term “wood” is much more broad and may give the mistaken impression that plant materials resulting from construction work could be combined in the bin along with cardboard, and metal - when this is not the case.

----------------------------------------------------------------------------------------------------------------------
C1-11.11  
Co-mingled recyclables and C&D “recycling centers”.  I am pleased that after the issue was raised at stakeholder and Board meetings wood and steel can be co-mingled and brought to a facility that is considered a “recycling center”.  However, I continue to believe that other materials should be included in the definition of co-mingled C&D and that the decision to add the fourth part to the test is excessively harsh and again, creates a bias against facilities that sort recyclables for higher and better use.  Why only steel and not other metals?  Why not cardboard?  What about office furniture from tenant improvements?  This is particularly important for smaller project and for locations where space is an issue.  It is again, an important issue if we want to eliminate some of the economic issues that are increasingly sending mixed C&D for use as ADC instead of to sorting facilities.

C1-22.1
As proposed in the fourth part of the test, the allowed type of commingled recyclables for construction and demolition and inert debris (CDI) recycling centers in Title 14, Division 7, Chapter 3.0, Article 5.9, Section 17381.1(a)(1)(A) is too restrictive.  Under the proposed regulation, lumber and steel are the only two materials that would be allowed in a single commingled container.  The regulation excludes many recyclable materials, including ferrous and nonferrous metals, cardboard, and plastics, which meet the first three of the tests and do not pose a significant threat to public health, safety, or the environment.

Response: These comments have been partially accommodated by changing “steel” to “metal” and by adding cardboard as a commingling component.

----------------------------------------------------------------------------------------------------------------------

C1-24.7
Because of space limitations, the cost of renting and transporting separate containers (i.e. 3 cubic yard bins or 40 cubic yard rolloffs), and the labor cost involved with separating each type of C&D material at the site, this part test is unrealistic and will seriously limit the amount of C&D materials that get recycled. Suggested solution: revise this part of the test to allow recyclables to be commingled in bins, rolloffs, and trucks, provided that materials are recyclable and meet the other part tests. For example, a tenant improvement could include containers with drywall, lumber, cardboard, and steel, and be taken to a C&D recycling center, provided that other restricted wastes are not included in the load.

Response: This comment has not been accommodated. The commingling of C&D material other than cardboard, lumber and metals poses a greater risk to public health, safety and the environment than the handling of materials separated at the construction, deconstruction or demolition site.  Impacts to public health, safety and the environment greatly increase the more materials are handled or processed. However, cardboard, lumber and metals may be commingled in a single container since these materials are distinct and do not result in cross contamination to such a degree as would wallboard, fiberglass, plaster, plastics, roofing shingles, stucco, and other C&D debris. 

----------------------------------------------------------------------------------------------------------------------

C1-4.5
 The real problem is the new fourth part, and one that is strongly opposed on common-sense reasons. In its Notice of Availability the Board staff member writes that “CIWMB has determined that commingled construction demolition debris can pose a significant threat to public heath, safety, or the environment.” We can safely say that in our 10 years of focusing solely on the C&D recycling industry, we have never heard of anyone – federal, state, or local authority, or waste industry expert-proclaim C&D material a threat to public health, safety or the environment. People live in and drive over this material. It makes up our homes, offices, and factories. Outside of some already carefully controlled hazardous materials, such as asbestos in building demolition, the only way you can get hurt by building debris is if it falls on you, admittedly a concern in earthquake-prone California. It is ludicrous, and as we will see, counter-productive for a respected State agency to endorse such a statement.

Response:  This comment stems from language contained in the Informative Digest located in the Notice of Rulemaking. The Updated Informative Digest has been modified by striking the word “significant.”

----------------------------------------------------------------------------------------------------------------------
C1-19.4  
The fourth part test disallows a C&D entity from receiving commingled loads.  This is completely inconsistent and contrary to Title 14 CCR, section 17402.5, which allows for co-mingling of “recyclables”.  We do not understand in any way how the prior separation of a material is related to the protection of the public health and the environment, and how it should be in any way a determining factor for the exemption status of an entity.  

Response: This comment has not been accommodated. Commingling of C&D material other than cardboard, lumber and metals poses a much greater risk to public health, safety and the environment than typical recyclables of newspaper, cans and bottles of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-19.6
We do not understand why the act of material being separated prior to entering a C&D entity should be considered as criteria for that entity being exempted from regulation or not.  We assert that the arguments posed by these regulations are not logical or consistent with the arguments used to exempt Recycling Centers. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(a)(2)
Inert Debris Source Separation - 1st Part Test

C1-15.3
 Activities that are not subject to the CDI regulatory requirements – Inert debris recycling center shall receive only Type A inert debris that is source separated or separated for reuse as defined in CCR, Title 14,… The inert debris may consist of commingled recyclables. Please clarify the limits of the types of activity and nature of loads that would be acceptable under this item.

Response: The regulations specify, that a CDI and inert debris recycling center meet the requirements of the appropriate debris definition, shall only receive debris that has been separated at the point of generation, shall contain less than 1% putrescibles and in the case of CDI recycling centers, must separate the debris at the point of generation with the exception of cardboard, lumber and metal.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(b)(1)
Recycling Center 2nd Part Test  - <10% Residual

C1-25.2
We would like to comment on the 10% residual waste. It has been our experience that 10% residual waste is sometimes too low, this residual waste is very dependent on where you can market your recyclable products. Believe me when I say, you’ve got it on the belt or in the laborers hand you want to find a home for it other than the landfill. However, this is not always possible due to the suppressed markets. In our area we have been very fortunate to find outlets for our recycled materials. We feel the residual waste should be raised to 15% without getting the Transfer Station permit. We do everything possible to recycle and market the products we accept at our facility. The State of California needs to promote steady outlets for these products.

Response: This comment has not been accommodated. The 10% residual Part Test is consistent with recycling center residual levels of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-17.4
CDI recycling centers, by definition, are required to take nothing but source-separated C&D wastes that have been removed from the solid waste stream at the job site.  Recognizing this, there should be no allowance for the material received at a CDI recycling center to contain up to 10% residual waste.  There should be nothing but an inconsequential amount of waste in the source-separated material taken to a CDI recycling center.  10% residual is far to high, and could be a significant amount at a high-volume CDI recycling center.

Response: This comment has not been accommodated. Although CDI recycling centers have the “no commingling” requirement with the exception of cardboard, lumber and metal, it would be draconian to prohibit the generation of residual material from such a diverse debris stream as C&D debris. It is expected that material separated at the point of generation would be very low in residual. The 10% residual Part Test is a failsafe level to account for the exceptions. Furthermore, the 10% residual Part Test is consistent with recycling center residual levels of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-19.1

The two-part test makes a simple determination - either a facility is a Recycling Center or it is a Solid Waste Transfer/Processing Station.  The test dictates that if, out of its total material input, a facility produces an end product that consists of 90% (or more) recycled material verses 10% (or less) municipal solid waste (MSW) separated during the processing, that facility is a classified as a Recycling Center and would be exempted from regulations.  It can be logically argued that the MSW removed at these entities is incidental.  Moreover, it reasons that the immediate origin of the material was not designated as being a MSW receptacle, and that non-recyclable MSW existing in the incoming material is mostly the result of accidental or illegal use of these receptacles.  

C1-19.2
If a facility produces less than 90% recycled material (over 10% MSW) it becomes regulated as a MSW transfer station under CCR Title 14 article 6.2 minimum standards.  Contrary to the previously described facility, it can be argued that the immediate origins of material coming to these facilities were designated as MSW receptacles (the material is “dirty”), and it is the recyclable material pulled from the “dirty” waste mass that is “incidental”.  

Response: The definition of C&D debris has built into it a requirement of several Part Tests, the first Part Test requires that only source separated or separated for reuse C&D debris can be accepted at a processing site as opposed to the broader category of municipal solid waste. This Test is necessary because the presence of municipal solid waste would pose a risk to the public health, safety and environment. 

In addition, the presence of putrescibles in C&D debris would pose a risk to the public health, safety and environment. And to this end, staff has added a requirement that no more than 1% putrescible wastes by volume calculated on a monthly basis and the putrescible wastes must not constitute a nuisance, as determined by the EA, can be accepted as C&D debris. This requirement is known as the 3rd Part Test.  Acknowledging this requirement does not mean that 1% putrescibles can knowingly be accepted thus circumventing the “source separated” or “separated for reuse” 1st Part Test requirement. This means that less than 1% of putrescible wastes that are inadvertently commingled with the debris can be accepted as C&D debris. 

In summary, residual material left over from processing C&D debris is mainly the material that is not recyclable or material where there are no markets available at the time of processing, though it could be called “solid waste” it should not be confused with “municipal solid waste”. For example, this writer visited a C&D processor in the Bay area where the bulk of his residual was drywall. Drywall can successfully be recycled in some areas of the State, but this operator did not have a market available, thus the drywall is part of his residual waste. Other typical residual materials, are plastic paint buckets, caulking tubes, plastic wrapping, fiberglass, vinyl siding, bulky Items (furniture), carpet, misc. paper and cardboard, plaster, plastics, PVC pipe, roofing shingles, and stucco, all part of the C&D debris stream.
----------------------------------------------------------------------------------------------------------------------
PH-7.2
We are strongly supportive of the four-part test which is embodied into these regulations.  However, there is some work that needs to be done on that four-part test, namely this 10-percent residual; which might be appropriate for others types of waste, but for C&D waste I think there's a question about whether that 10 percent is a little bit too large because the kind of residuals is not just necessarily putrescibles, although it could be putrescibles, but it would many be times other types of nonusable materials.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-10.4  
The NADC is concerned about the proposed 10% residual waste in the regulation. We at the NADC believe that is everyone’s goal to maximize the amount of material recycled from the Industry’s waste stream. Our long experience in the field tells us that a 20% residual waste number is more realistic and suggest that the CIWMB incorporate this figure into any rulemaking.

Response: This comment has not been accommodated. The 10% residual Part Test is consistent with Recycling Center residual levels of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-24.5 
CMRA supports this part test as long as it is recognized that the monthly average refers to the C&D facility’s monthly residual average and not each incoming load. This would allow a reasonable amount of flexibility with incoming loads, which may vary somewhat from the 90% requirement. It would be impractical and impossible to restrict incoming loads to 10% residuals.

Response: Comment noted. The 10% residual Part Test is calculated on a monthly basis.

----------------------------------------------------------------------------------------------------------------------

C2-30.8
We also suggest that maybe a better way to regulate the tonnage limits would be not to control the number of tons going into certified C&D recycling center, but limit how much is sent out to residual.


Response: Comment noted. However, C&D recycling centers do not have a cap on incoming tonnage and already have a residual limit Part Test of 10%.
----------------------------------------------------------------------------------------------------------------------

C1-20.2
If compliance with the new 4th part is truly achieved – that is, source separated at the point of generation – why retain the 10% residual level in the 2nd part of the test?  As much as 10% solid waste residual would likely mean that inadequate separation at the point of generation has occurred.  We recommend that the 2nd test and the 4th test be reconciled by lowering the allowable residual threshold in the 2nd part to a level that is consistent with source separation at the point of generation – probably on the order of not more than 5% residual.   

Other than the possible inconsistency between the 2nd and 4th part of the four-part test, we strongly support the new 4th part of the test in the proposed regulations and urge that it be retained when finally adopted by the Board.

Response: This comment has not been accommodated. Although CDI recycling centers have the “no commingling” 4th Part Test requirement, with the exception of cardboard, lumber and metal, it would be draconian to prohibit any residual material from such a diverse debris stream as C&D debris. The 10% residual Part Test is consistent with recycling center residual levels of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(b)(2)  
3rd Part Test < 1% Putrescibles  Limit

C1-11.5
I have no objection to the 1% limit, except for concerns about the ambiguity about what types of materials are considered putrescible. I would not want to see the definition expanded or interpreted to include, other woody landscape material that does not quickly decompose, cause odors, etc. that comes in the door of the C&D processing facility for sorting of recyclables from the mixed C&D.  I recognize that some staff have expressed concerns about storage of source separated landscape material of all types.  But certainly these concerns can be addressed through requirements related to storage of outgoing, separated material, rather than incoming material that may have included some landscape material together with other mixed debris from a C&D site.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-19.7
We strongly recommend that the CIWMB re-consider adoption of these regulations, however if the CIWMB is determined to push forward with them in their present state they must return to exemption criteria for non-C&D recycling centers and remove exclusion discrepancies between them and C&D entities, particularly on the issue of putrescibles.   

Response: Comment noted and not accommodated.  CIWMB staff believe that the regulations as written adequately provide for impacts to public health, safety and the environment and are consistent with applicable provisions of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-19.3
In the Proposed Rulemaking Notification there is a proposal to add two more parts to this test as it relates to C&D entities. The first of these, the 1% putrescible material test, or the proposed third part of the test, is at first glance understandable as being in the favor of public health - putrescible wastes contribute directly to human and environmental health issues, but we believe that the application of this test towards the regulation of C&D entities is misguided.  From our point of view, there is no way to justify the notion that C&D debris, a material which by it’s nature is in no way inherently associated with putrescible waste of any kind, is required to be classified by this test while recyclable beverage bottles, beverage and food cans, and paper and plastic food containers, materials ubiquitously associated with putrescible waste, are not.  The CIWMB cannot ignore the conflict created by applying this standard to one type of material, while denying it applies to another that, in regards to the presence Title 14 defined putrescible waste, represents a greater public health threat.  If this standard applies to one, it must apply to the other.   

C1-4.3
 A minor one is the third part, regarding putrescible waste. CIWMB is correct to control that in feed to a C&D recycling center. Any reputable C&D recycler will agree that the material doesn’t belong in his/her plant, as it is unrecyclable. But we suggest a 3% limit is more easily enforced, and more in line with the realities of the waste stream. Virtually all other states allow as much as 10%, but that may be too high.

Response: These comments have not been accommodated. Please note that recycling centers as defined in Article 6.0 are now required to meet a 1% putrescible material test. CIWMB staff believe that the regulations as written adequately provide for impacts to public health, safety and the environment and are consistent with applicable provisions of Article 6.0.

----------------------------------------------------------------------------------------------------------------------

C1-19.5
We do not agree that C&D entities that pass the two-part test pose a significant enough threat to human health and safety or the environment to warrant additional regulation.  We do not believe that putrescible waste, as a rule, is a health or safety issue at most C&D entities already passing the existing two-part test.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-25.1
Our goal is to not only promote C&D recycling but to operate our facility as efficiently as possible. Even with a controlled environment such as a permitted facility and permanently installed equipment our labor and operating costs often exceed the market price of the separated recyclables.

 

How is it going to be possible to police all activities related to source separation as to what is in either the building that is going to be demolished or the roll-off box that is often on a jobsite for weeks or even months. As an operator we do everything possible to limit our exposure to putrescible waste, if an employees lunch bag or incidental household garbage ends up at our site we handle it accordingly. We feel that the 1% putrescible waste calculated by volume on a monthly basis is acceptable.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-5.3
The putrescible limit, is too low.  Some states have it up to 10 percent.  That's too high.  Three percent would be more acceptable and more realistic in the real world.  We also welcome you to come to our recycling centers, if you'd like.  Residual of 10 percent may be not enough for those doing added value stuff.  Yeah, if you've got a landfill and you're bringing the stuff in, you run it over with a dozer a few times and call it ADC recycling, perhaps you can do that.  We don't consider that kind of material recycling.  Real recyclers don't consider it that.  But some who do might like that.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-9.4
The third part test, the one-percent putrescible, has nothing to do with reality either.  Take a roofing system, it's probably about 25 to 50 percent of a roofing system is going to have putrescible.  So that one percent is not the typical waste stream that you see coming off of construction and demolition.  It's just too low.  No one's going to do it.  All those materials are going to go to the landfill.

Response: If the debris meets the definition of putrescible whereby the debris is capable of being decomposed by microorganisms with sufficient rapidity as to cause nuisances because of odors, vectors, gases or other offensive conditions, then it would be considered to be putrescible. It is certainly conceivable that roofing materials could become contaminated or become subject to various conditions that may alter the chemical or physical structure to the point that otherwise non-putrescible debris is now considered to be putrescible. However, the more likely condition of roofing materials would be that they become compostable. 

----------------------------------------------------------------------------------------------------------------------

PH-12.4
We're very supportive of the 750 ton limit.  And the one-percent putrescible waste may not be a public nuisance.  What that means is if you go up to 750, you don't necessarily get one percent of 750 of putrescible.  You only get that much putrescible material that does not constitute a public nuisance.  We think that’s important.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-24.6
The requirement that “the amount of putrescible wastes in the debris received at the site shall be less than 1% by volume of the amount of debris received at the site, calculated on a monthly basis,” is unrealistic. Further, there is no definition provided for “putrescible.” This part test would restrict CDI facilities from accepting almost any types of debris other than inerts, as lumber, landscaping materials, cardboard, and carpeting could all be classified as “putrescible.” Suggested solution: establish a higher percentage of putrescibles after conducting a realistic survey of the amount of putrescible material received and processed at typical CDI recycling facilities currently in operation.

Response: This comment has been partially accommodated by adding a definition of putrescible in this Article.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(d) 
Recycling Center Storage Limits

C1-21.10 
17381.1(d)(1) Thirty days for stored unprocessed and unsorted material is to short of a time for it to be deemed disposed of.  There should be no limit.  If there is a limit, one year would be more appropriate.  These centers receive material on a daily basis and is accumulated reaching a volume that is economical to recycle.  This accumulation period typically well exceeds 30 days.  If 30 days is imposed, it may be uneconomical to recycle this material and contrary to many goals the Board has set.

Response: This comment has not been accommodated. Longer storage of C&D debris creates greater impacts to public health, safety and the environment. The EA may all an extension of storage limits where warranted.

----------------------------------------------------------------------------------------------------------------------

C1-21.11
17381.1(d)(4)  
If a site has a land use entitlement with an expressed limit for storage or a condition that specifically states that there is no limit, then the storage limits should be extended not at the EA’s discretion but automatically upon proof to the Board of the limit or lack thereof.

Response: This comment has not been accommodated. CIWMB staff have been informed by some LEA’s that that land use entitlements are typically open ended when describing storage time limitations. The regulations allow a storage extension only when a land use entitlement has an express time limit.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(d)(5)
Recycling Center Storage Plan
C2-45.5
CDI recycling centers under this section are subject to storage requirements for processed and unprocessed materials.  This sub-section allows LEA’s to approve an “alternative frequency”.  Sub-section (d)(5) describes an operator submitting a “storage plan” to an LEA to consider extending storage times.  Normally LEA approvals are only allowed at facilities with discretionary permits.

These actions would require excessive LEA involvement at non-permitted facilities. LEA’s typically recover costs from permitted facilities and waste handling operations (PRC §43213).  CDI recyclers are currently not under local fee ordinances that support LEA functions.  The approval activities required by this section would be time consuming requiring most LEA’s to update fee ordinances.  Additionally, these approvals submitted by operators for LEA consideration may be considered discretionary thus requiring CEQA review.

Response: Comment noted. However, the submittal of a storage plan does not exclude the need for CEQA review when appropriate.

----------------------------------------------------------------------------------------------------------------------

C2-42.2
Regarding Activities Not Subject to C&D Regulations. Section 17381.1

(2) Residual Material shall be removed from the site within 48 hours or at an alternate frequency approved by the EA.

(6) Inert recycling storage limits may be extended for a specified period, if the operator submits to the EA a storage plan as described in section 17384(d) and if the EA finds, on the basis of substantial evidence, that the additional time does not increase the potential harm to public health, safety and the environment.  The EA may consult with other public agencies in making this determination.  The extended storage term, any applicable conditions the EA imposes and the EA’s findings shall be in writing.

(d) Storage times at  operations and facilities may be extended for a specified period if the operator submits to the EA a storage plan as described herein……

 Activities not subject to the C&D regulations should not have specific review of the business by the LEA.

 LEA should not be “reviewing, approving and regulating” businesses that are not an operation or facility.

 If the business is a recycler and not subject to the regulations, the local permits should only apply.

 It is not appropriate for the LEA to impose conditions or review plans for businesses that the LEA does not regulate.  Approval of storage plans and imposing conditions as referred to in section 17384(d) states the section is for “operations and facilities”.  The storage plan section referral is not appropriate an should be removed due to the fact that the LEA should not review plans at a business not subject to the regulations.

 If the business is not an operation or facility, there is no funding mechanism to recover fee for service.

Response: Comment noted and partially accommodated by deleting the 48 hour removal frequency.

----------------------------------------------------------------------------------------------------------------------

C1-21.12
Thirty days for stored unprocessed and unsorted material is to short of a time for it to be deemed disposed of.  There should be no limit.  If there is a limit, one year would be more appropriate.  These centers receive material on a daily basis and is accumulated reaching a volume that is economical to recycle.  This accumulation period typically well exceeds 30 days.  If 30 days is imposed, it may be uneconomical to recycle this material and contrary to many goals the Board has set.

Response: This comment has not been accommodated. Longer storage of C&D and inert debris creates greater impacts to public health, safety and the environment. The EA may allow an extension of storage limits where warranted.

----------------------------------------------------------------------------------------------------------------------

Section 17381.1(g)(2)
Recycling Center Non-Compliance

C1-2.7 
Based upon the verbiage currently being used the EA has the authority to categorize a demolition project as a facility to be regulated and after doing so it then becomes the burden of the contractor to prove himself innocent of this categorization. This again falls back to the question as to why demolition activities are not included in the Section 17381.1 and 17382 as excluded activities?

Response: This comment has been accommodated by adding language to section 17380(g) which states that this Article does not apply to persons who generate C&D debris or inert debris in the course of carrying out construction work.

----------------------------------------------------------------------------------------------------------------------

C1-5.23
There is no reason for secrecy surrounding enforcement actions. The provisions of the regulations stating the EA is not required to disclose the name of a complaining party should be deleted as being in conflict with the Public Records Act.  Such provisions create an unnecessary environment of secrecy that may foster the proliferation of frivolous complaints, and are particularly overbearing considering the facility in question bears the burden of proof to demonstrate a violation does not exist (as opposed to the EA having a burden to prove a violation does exist).

Response:  This comment has not been accommodated. This section is consistent with other CIWMB regulations (14 CCR 18302(a)(1)).  This requirement is meant to encourage citizen complaints about violations.  Some citizens will not come forward to make a complaint if they will become personally involved or may need to remain anonymous to protect their own positions (e.g., employee "whistle-blower").

----------------------------------------------------------------------------------------------------------------------

Section 17382(a)

Excluded Activities

C1-2.6 – as a demolition organization we are questioning why demolition operations and projects are not included in the work excluded from these regulations?

C1-2.8  Why is demolition not included in these specific activities? If the intent of this regulation is not to include demolition sites, why is demolition specifically excluded from this section along with Section 17381.1?

Response: These comments have been accommodated by adding language to section 17380(g) which states that this Article does not apply to persons who generate C&D debris or inert debris in the course of carrying out construction work.

----------------------------------------------------------------------------------------------------------------------

C3-53.2 
Add to definition 17382(a)

“(5) Sugar processing and other food processing facilities which do not handle green waste or wood materials meeting the definition of this regulation.”

Response: This comment is outside the scope of this regulatory process.

----------------------------------------------------------------------------------------------------------------------

C1-20.9
Although we do not believe it to be your intent, the language of the proposed regulations may be interpreted to prevent recycling C&D materials to be used at an already permitted solid waste facility.  Paragraph (a)(5) of Section 17382 seems to imply that that the importation of recycled soil and rock is allowed at a permitted solid waste facility unless such importation is described in the permit.   Solid waste facilities, particularly landfills, have historically imported large quantities of soil and rock material for use in the construction, operation, and maintenance of these facilities.  We suggest that permitted solid waste facilities should continue to be allowed to accept recycled C&D materials without having to secure an amended solid waste permit specifically describing this activity.   

Response: Language in section 17382(a)(5) has been deleted from the excluded section. However, this comment has not been accommodated. As with any change in operation, permitted solid waste facilities must amend their permit and/or RDSI to reflect the use of large quantities of soil and rock if this use is not already described. If  the permit must be revised it should be done as part of the 5-year review, if not sooner. The RDSI must be amended promptly, however.

----------------------------------------------------------------------------------------------------------------------

C1-11.9
Excluded activities refers to certain projects, including but not limited to “road building, road repair, airport, bridge, levees, etc. are excluded from the regulations and all associated activities by Federal, State and local government public works agencies”.  I have a question as to whether this means that the exclusion applies only when government staff directly do the public works activities themselves or if this is intended to cover work done by a private construction company under contract to these government agencies (in which case the sentence should end with “or their agents”).

Response:  This comment has been accommodated by deleting this referenced sentence in old section 17382(a)(4).

----------------------------------------------------------------------------------------------------------------------
Subsection 17382 (a)(1)

Excluded Containers

C2-36.2  
We further recommend that “containers used to store C&D debris or inert debris at the point of generation”  (i.e., containers that store scrap metal and/or appliances) be removed from the “Excluded Activities” and identified as an activity that is not regulated by the CIWMB.  The Initial Statement of Reasons (ISR) states that said containers have never been subject to the Board’s review and are not regulated by the CIWMB.  The ISR further states that the proposed regulations are not intended to change this type of activity.  It is important to note that, in our industry, scrap metal and appliances are bought and sold for value and are never intended to be discarded into the waste stream.

Response: This comment has not been accommodated. Language in this section is consistent with the requirements of Article 6.0 transfer/processing regulations section 17403.1.

----------------------------------------------------------------------------------------------------------------------

Section 17382(a)(2)
Excluded Locations Where 15 CY Or Less Per Day

C1-6.17
 Regarding Section 17382 (a)(2): The regulations do not sufficiently address issues regarding the excluded operations tier.  Exclusions for these sites are too broad.  Commercial activities in conjunction with work under this section should be restricted/prohibited.  Roadway cleanup should not be exempted and storage limits should apply (to mitigate extended storage of garbage/litter).  Time limits for storage of materials produced by excluded operations should be consistent with requirements for permanent facilities, and certainly should not be more liberal.  For example, would road clean up operations be exempt if materials were stored over six months? Should marketing of materials from an excluded site be exempt from oversight? Excluded operations may cause problems, thus provisions that will allow oversight by the LEA are necessary.

Response: Two subsections of Excluded Activities have been amended and moved to section 17380(g) which may or may not address some of the concerns of this commenter.  

----------------------------------------------------------------------------------------------------------------------

C1-9.1 There exist in the rural areas small activities that accept limited amounts of construction and demolition debris.  These diversion activities pose no safety or environmental threat but are a vital component of rural areas diversion efforts.  These small C&D activities are needed since there are typically no larger commercial locations in the area for handling C&D materials. As we previously discussed, a 15 cubic yard per day allowance would allow these activities to continue to serve the small populations in rural areas.

The Initial Statement of Reasons for Section 17382 clearly incorporates this throughput as stated below:

Section (a)(2) identifies locations where 15 cubic yards or less of separated for reuse material is handled per day. This section was added by request of Northern California stakeholders because of the smaller populations existing there and the lesser mitigating impacts present in areas where there are few environmental receptors.

C1-9.2 
The ESJPA is requesting that the proposed regulations exclusion under Section 17382 (a)(2) clearly convey the language expressed in the Initial Statement of Reasons.  The specific language revision requested is:

(2) Locations where 15 cubic yards per day or less of separated for reuse material is handled.

C1-9.3 
The ESJPA is requesting that the proposed regulations exclusion under section 17382(a)(2) clearly convey the language expressed in the Initial Statement of Reasons. The specific language revision requested is: (2) Locations where 15 cubic yards per day or less of separated for reuse material is handled.
Response: These comments have been accommodated by adding the words “per day” to section 17382(a)(2).

----------------------------------------------------------------------------------------------------------------------

Section 17382(a)(3)
Grading or Clearing of Land Exclusion

C1-11.7  
I have been told that land clearing debris may not be considered C&D debris but rather “chip and grind” material because of the concerns about storage of all landscape material and potential for fires.  In effect, the staff is equating the words “landclearing” with source separated landscape material.  However, land-clearing debris frequently contains quantities of dirt and other materials that are inappropriate for chipping and grinding.  I can understand why staff would have concerns about storage of source separated green waste but I don’t think that those concerns should preclude in any way allowing the presence of miscellaneous landscape material in mixed inerts or mixed C&D that goes in the door of a sorting facility.  We want that material recycled through a sorting facility that can separate the landscape material from mixed debris or from dirt.  As noted earlier in these comments, the regulations should not address when landscape material goes into the mixed C&D sorting facility but rather the storage, handling, and processing of the landscape material when it is sorted out from the mixed material.  Otherwise we will (again) be directing that material to a landfill or transfer station instead of sorting it for the purpose of diverting the material from the landfill.

Response: This comment has been accommodated by adding language to the C&D definition section 17381(d)(1)(D) that allows “plant materials resulting from construction work when commingled with dirt, rock, inert debris, or C&D debris.”

----------------------------------------------------------------------------------------------------------------------

C1-11.8   
I believe CIWMB staff still does not fully understand grading and fill activities at construction sites, the extent to which grading material (both accepted and exported elsewhere) routinely contains small pieces of broken concrete, asphalt, brick, etc. in addition to “soil and rock”, or the extent to which grading material is routinely imported and exported from one site to another.  Currently grading material is routinely imported and exported from one construction (excavation/foundation, etc.) site to another site and this grading material is more than soil and rock.  It frequently contains small pieces of broken brick, concrete and asphalt and at large jobs the contractor may even screen all soil on site just to ensure that they can reduce disposal costs by sending the screened material to another site that needs the grading material.  In Los Angeles, for example, the Playa Vista development accepts large quantities of material that meet their specifications from other construction sites that have excess material from excavation activities.

Response: This comment has been partially accommodated by language in section 17380(g). In addition, language has been added to proposed C&D/Inert debris disposal regulations of Article 5.95 to address grading activities whereby small particles of recycled inert material are left behind.

---------------------------------------------------------------------------------------------------------------------

C1-26.4  
The proposed regulations identify, as Excluded Activities, grading “when limited to those grading activities which involve only soil and rock existing on the sire prior to the grading activity and do not import any C&D debris or inert debris to the site” where the grading activities are conducted.  Since C&D debris and/or inert debris do not specifically exclude soil and rock, the importation of these materials to a site where the grading activities are conducted would be requiring approval of the Waste Board.  We do not believe this is the intent of the proposal and the restriction is to be deleted.

Response: This comment has been accommodated by adding language to the inert debris definition that gravel, rock, soil, sand and similar materials are not inert debris. In addition, subsection 17382 (a)(3) has been amended to clearly exclude grading or clearing of land that is consistent with local ordinances. 

----------------------------------------------------------------------------------------------------------------------

Section 17383

State Minimum Standards

C1-19.10  (new section 17381(e)) With or without the additional tests added to the current two-part test, it is unclear within the text of these regulations what the LEA inspectors will specifically be looking for during their inspections that apply to the protection of human health and the environment.  Simply proclaiming that C&D entities are a health or safety hazard, without any supporting specifics as the CIWMB has done in these regulations is not good enough guidance.  We do not see the relevance of the activities of a section 17225.15 defined C&D entity pertaining to our duties as regulatory health officials and assert that no defined health or safety threats have been identified in these regulations relating specifically to these entities.  From our point of view, the public heath issues that are created by C&D entities are simply not of the same magnitude as full-permit MSW transfer stations, and pose no more risk to human health and the environment than any other type of recycling center also consistent with the two-part test.  The CCR Title 14 Article 6.2 minimum standards that apply to MSW Transfer/Processing operations exist because these entities pose a risk to public health or the environment.  These standards set up the regulatory framework to minimize or alleviate this risk.  However, we believe that the majority of these standards simply do not apply to C&D entities, and they cannot be referenced as an effective inspection tool for LEAs.  We do not see in these draft regulations justification for the significant amounts of time and effort that will be required from the LEAs for identifying, overseeing, and inspecting C&D entities as fully permitted facilities.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-19.18  
Here, the word “Article” should be “Section.”

Response: This comment has been accommodated by deleting the word “Article.”

----------------------------------------------------------------------------------------------------------------------

Section 17383(d)
SMS - DOSH Language

C4-10.3
17383(d) Mandating that the LEAs undertake training for matters under the jurisdiction of another agency (DOSH) is completely contrary to AB1220 statutory mandate to eliminate overlap and duplication between agencies. LEAs are not mandated, or authorized, to do other agencies’ inspections or enforcement. This also raises new issues of liability for LEAs in relation to worker safety and accidents. This should be a Statutory change, and then placed in the LEA certification portions of the regulations.

Response: Comment noted. The Board at their March 28, 2003 meeting directed staff to make this change based on their concerns with worker health and safety impacts created by these operation and facilities. LEA’s are many times the only regulatory official that makes routine inspections at these sites, Board members wanted LEA’s to be trained to identify potentially unsafe worker health and safety conditions to submit complaints on such unsafe conditions to DOSH.

----------------------------------------------------------------------------------------------------------------------

C4-4.1
This section should be removed.  The purpose of PRC, Div. 30, Art. 2, is to protect the environment, improve regulation of existing solid waste landfills, ensure that the new solid waste landfills are environmentally sound, and to improve permitting procedures for solid waste management facilities.

The requirement for LEA staff to perform OSHA inspections is outside the scope of expected responsibilities for solid waste regulation, and could expose local government to unnecessary liabilities.  Cal OSHA has the expertise and statutory responsibility for employee safety in the workplace, not the LEA.  Solid waste laws and regulations enforced by the LEA are in place to protect the public health and safety and the environment from the potential hazards associated with solid waste handling and disposal.

Response: Comment noted and not accommodated. This requirement simply states that the EA shall attend training on worker H&S matters and, as is already the case, submit complaints of unsafe conditions to DOSH.

----------------------------------------------------------------------------------------------------------------------

Section 17383.1
Multiple Wood Debris Chipping and Grinding Activities

C1-17.5 
C&D Chipping and grinding regulations should be presented in either the composting regulations or the C&D regulations, not both.  In addition, the requirement that feedstock be considered as incoming tonnage is not clear.  Materials diverted for beneficial use do not count as disposal tonnage.  What is the intent of this requirement?

Response: The Compostable Materials regulations as addressed in Chapter 3.1 regulate chipping and grinding activities of compostable materials or potentially compostable materials in contract to the C&D wood debris stream, which essentially is composed of a dry urban derived material. C&D wood debris is counted as incoming tonnage at C&D wood debris chipping and grinding operations and facilities. 

Language regarding the exclusion of the application of chipped and ground materials for beneficial use has been deleted from the Excluded Activities section of the regulations. 

----------------------------------------------------------------------------------------------------------------------

C1-19.14
Pursuant to Section 17383.1 the proposed regulations call for the permitting and regulatory oversight of entities that produce mulch via chipping and grinding. Similarly, the proposed Compostable Materials Handling Operations and Facilities Regulatory Requirement (Compostable Materials Regulations) will also require regulatory oversight of entities whose activities are chipping and grinding.  Since both sets of regulations deal with chipping and grinding, there needs to be a clear distinction as to which set of regulations does a facility abide by if it chips and grinds compostable material that is also C&D material.  Does the facility abide by both set of regulations and become subjected to two different storage, reporting, and sampling requirements, let alone two different tier placements? For example, an owner proposes to operate a facility that will receive 2000 tons/day of lumber and natural fiber products for the purpose of chipping and grinding, no composting.  Is the operator required to obtain a Compostable Materials Full SWFP or is the operator required to obtain a Registration Permit under the guidelines of the CDI Debris Processing Regulations? This dilemma of duality needs to be resolved before either regulation is adopted.  To eliminate this overlap, OCLEA is suggesting that all chipping and grinding activities be placed within the proposed Compostable Materials Regulations since it is commonly associated with composting, and to remove Section 17383.1 C&D Chipping and Grinding and all associated language from the C&D Debris Regulations.

Response: The Compostable Materials regulations as addressed in Chapter 3.1 regulate chipping and grinding activities of compostable materials or potentially compostable materials in contrast to the C&D wood debris stream, which essentially is composed of a dry urban derived material. A business that accepts green-waste will be regulated under Chapter 3.1. If the business accepts only C&D wood debris, and that material does not begin to compost, it will be regulated only under Article 5.9 CDI processing.

In the example given, a facility that will receives 2000 tons/day of lumber for the purpose of chipping and grinding, without composting, will be regulated as a large volume C&D wood debris chipping and grinding facility under the Full Permit. 

----------------------------------------------------------------------------------------------------------------------

C1-8.10
 The proposed regulations have the potential to be overlapping with the proposed Compostables Materials Regulations.  This could adversely impact the wood grinding operations who deal with both lumber and green waste.

Response: Comment noted. Board staff compared the two regulations packages for consistency and considered the impacts to public health, safety and the environment when developing the regulations.

----------------------------------------------------------------------------------------------------------------------

Section 17383.2  
Activities at Solid Waste Facilities

C1-20.10
It appears to imply that a chipping and grinding operation may only occur at a solid waste facility whose permit specifically authorizes that activity.  However, many facilities have such activities described in their Joint Technical Document of Report of Facility Information – but may not be specifically authorized in the permit itself.  We suggest that this level permit detail is not warranted and a simple modification to a JTD or RFI should be adequate. 

Response: This comment has not been accommodated. As with any change in operation, permitted solid waste facilities must amend their permit and/or RDSI to reflect the new activity if this use is not already described. If the permit must be revised it should be done as part of the 5-year review, if not sooner. The RDSI must be amended promptly, however.

----------------------------------------------------------------------------------------------------------------------

C1-17.6
It is implied that it is not allowable to import recycled construction materials, such as recycled base rock, onto properties for construction applications.  We don’t believe it is the intent of the regulations to restrict the use of recycled building materials nor to impose new requirements at an already permitted solid waste facility.  The regulations should clarify this issue.

Response: This comment has been accommodated by deleting language in the Excluded Activities section and addressing construction activities under section 17380(g).

----------------------------------------------------------------------------------------------------------------------

C1-17.7 
It is implied that a SWFP needs to specifically address chipping and grinding of material at a solid waste facility, including a landfill, in order for it to take place.  We don’t believe it is the intent of the regulations to restrict the use of recycled building materials nor to impose new requirements at an already permitted solid waste facility.  The regulations should clarify this issue.

Response: This comment has been accommodated by deleting the original section 17382(a)(6)(c). As with any change in operation, permitted solid waste facilities must amend their permit and RDSI to reflect the new activity if this use is not already described. The permit must be amended at the 5-year review, if not sooner. The RDSI must be amended promptly, however.

----------------------------------------------------------------------------------------------------------------------
Section 17383.3
C&D Wood Debris Chipping and Grinding Operations and Facilities

PH-7.5
The chipping and grinding area needs a lot of work.  We would just like some clarity as we proceed into a final rule of understanding how a chipping and grinding operation would be regulated, particularly a chipping and grinding operation that receives multiple different types of wood waste, for example, for both the compostable, noncompostable, C&D, from manufacturing wood waste.  For example, how would they be regulated if they were to chip and grind all these kinds of materials?  And we just plead with you for some clarity before these regs are finally adopted so we can understand how those operations would be regulated.

Response: This comment has been accommodated by additional language changes to section 17383.3 C&D Wood Debris Chipping and Grinding Operations and Facilities and by adding a new section 17383.1 Multiple Wood Debris Chipping and Grinding Activities.
----------------------------------------------------------------------------------------------------------------------

C1-20.8  
The CIWMB is also in the process of adopting regulations for green material chipping and grinding operations – which are very similar in nature to lumber and wood C&D chipping and grinding operations.  We strongly recommend that these two sets of regulations be developed in a consistent fashion.  Frequently the same operation or facility may handle both types of materials.   For this reason alone, the Board should take steps to ensure that these activities are regulated in a consistent and compatible fashion.  If you are planning on conducting further workshops on these C&D regulations, we request that a comparison be provided on these two sets of proposed chipping and grinding regs (that is, those for 1) C&D wastes and those for 2) green materials).

Response: Staff have aligned the two regulations packages together for consistency. Wood grinding operations that process both lumber and green waste will be regulated under the Compostable Materials regulations. Wood grinding operations that chip and grind only C&D wood debris will be regulated under Article 5.9. 

----------------------------------------------------------------------------------------------------------------------

C1-1.5  The proposed regulations have the potential to be overlapping with the proposed Compostable Materials Regulations. This could adversely impact the wood grinding operations who deal with both lumber and green waste.

Response: Staff have aligned the two regulations packages together. Wood grinding operations that process both lumber and green waste will be regulated under the Compostable Materials regulations.

----------------------------------------------------------------------------------------------------------------------

C1-16.1 
I fully support rejection of unqualified loads.  Rather than requiring weighing a sample of suspect contamination, the operator should be allowed to simply reject the load.  There is no need to weigh a sample if the contamination level is obviously over the limit.  I recommend revising the text as follows:

A minimum of 1% of daily incoming feedstock volume or at least one truckload per day, whichever is greater, shall be inspected visually. If a visual load check indicates a contamination level is potentially greater than 1%, THE LOAD MAY BE REJECTED OR a representative sample shall be taken, physical contaminants shall be collected and weighed, and the percentage of physical contaminants determined. The load shall be rejected if physical contaminants are greater than 1% of total weight.

Response: This comment has not been accommodated. An operator may reject a load of debris without a requirement in regulation.

----------------------------------------------------------------------------------------------------------------------
Section 17383.4
Small Volume CDI Debris Processing Facility

C2-38.4
A similar concern exists with regard to the newly decreased minimum for the registration tier.  We simply fail to understand why the maximum tonnage for the notification tier has been lowered from 100 TPD to 50 TPD, and suggest that 100 TPD is the more appropriate threshold.

Response: This comment has not been accommodated. The Board has determined that small volume CDI processing operations that receive less than 25 tons per day must obtain an EA Notification. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.
----------------------------------------------------------------------------------------------------------------------

C2-39.2
SFE feels the 50 tons per day threshold for registration tier is too low.  A more appropriate dividing line between the notification tier and registration tier would be 100 TPD.  This would allow smaller, newer operations the ability to ramp up to meet higher levels of regulation.  In reality, very few C&D processing facilities exist at below 50 TPD.

Response: This comment has not been accommodated. The Board has determined that small volume CDI processing operations that receive less than 25 tons per day must obtain an EA Notification. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.
----------------------------------------------------------------------------------------------------------------------
Section 17383.5  
Medium Volume CDI Debris Processing Facility

C1-8.8
The CRRC also supports the inclusion of the second part of the 3-part test by limiting residual waste to less than 10%.  Earlier versions of the draft regulations had included the second part, and the solid waste industry had supported the definition. 

The second part of the three-part test is critical to include because it would limit the amount of dry rubbish that could be included in C&D debris. Without a cap on the residual as part of the three-part test, or without a tonnage cap on daily residual removal, a 1,500 TPD operation could, in relation to the proposed regulation, could transfer 300 TPD of solid waste should the recovery be as high as 80%. The solid waste industry recommends that the second part of the three-part test be included in this definition.

C2-29.1 
Thank you for your leadership in recognizing the need for a permanent registration tier for medium-sized C&D facilities in the proposed C&D debris processing regulations.    As many of us have noted in previous testimony, we agree with your staff that the registration tier is sufficient to protect public health and the environment.  Conversely, eliminating a permanent registration tier will discourage expansion of recycling opportunities by limiting the entrance of new players into the marketplace.

Response: Comments noted.

----------------------------------------------------------------------------------------------------------------------

C2-28.1
We believe, along with your staff, that a registration tier will protect public health and the environment without discouraging the establishment and expansion of C&D debris recycling facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-5.20
Along similar lines we suggest that the registration tier limitations should be based on a combination of not to exceed 1500 tons per day of Type A Inerts and an appropriate level of C&D Debris.  The current level of 500 tons is more appropriate for the notification tier, and we believe that 1000 tons is more realistic.  Recognizing that this may be higher than acceptable to various interests, we believe compromising at 750 tons of daily C&D Debris is not unreasonable.  In any event, the minimum level should be 500 tons per day.  Finally, the full permit tier should come into play when more than either 1500 tons per day of Type A Inerts or 750 tons per day of C&D Debris are being processed.

C2-33.1
We support a 50% residual requirement for C&D facilities in the registration tier. This level of diversion will result in a substantial amount of C&D debris recycling, consistent with the goals of AB 939. We also support a 50% residual requirement for the following reasons: 
 50% is the level of diversion required by many local governments through adopted C&D ordinances, including the City of San Jose, cities in Alameda, San Luis Obispo, and San Mateo counties. 

 50% should be attainable by any legitimate C&D recycling facility and should be sufficient to distinguish "sham" C&D recyclers from true C&D processors. 

 A clear line at 50% will be far less complicated for LEAs to enforce as this level will allow for normal significant seasonal variations in the types and nature of C&D materials processed and market fluctuations. 

 A 20% residue rate would strongly favor the use of C&D materials as ADC, as that would be one of the only viable ways to meet such a residue requirement.  Although ADC is accepted Board policy, this undermines efforts to develop markets for the highest and best use of materials, which would make the entire recycling system more economic and productive in the long-term. . 

 A 20% residue rate would undermine efforts to develop more mixed C&D processing facilities in CA, as smaller facilities would not be able to achieve that high a level of diversion. 

 A 20% diversion residue rate is unattainable for several existing C&D recycling facilities within the 50-300 tpd range.  This would exclude these facilities from contributing to meeting the State's goals, or cause them to unnecessarily incur the financial hardship of acquiring a full solid waste permit. 

We strongly support the enactment of C&D processing regulations that encourage recycling while ensuring the protection of public health and the environment.  We urge the Board to establish a permanent registration tier with a 50% residual cap to accomplish this goal.

C2-37.1
Both BFI and Waste Management compete with us on a daily basis for roll-off accounts at new construction sites as well as demolition projects; they haul the same debris from these sites we do.  There is one big difference we have been recycling C&D debris that they are now so concerned about since 1995 while they have been hauling C&D debris to their transfer stations and reloading it for disposal at the Forward Landfill in Stockton.  So we are helping our local municipalities meet AB 939 goals, and they have not.

During the past seven years, we have spent countless hours developing markets for our recycled products, while they have hauled this same C&D debris to the landfill.  Now they want the CIWMB to place more restrictive regulations on operations such as ours.  It’s laughable to hear these two companies talk about limiting residual waste at C&D processing facilities to 10%, when in the Fresno area they haul 100% of their C&D debris to an out-of-town landfill.  If you are going to make it law, make it 30% and give them a break.

C2-28.2
 While well-intentioned, we are concerned that the proposed 20% residual cap for the registration tier is unachievable for even the most experienced and well-financed C&D recycling facilities. The goal of the residual test in the registration tier should be to simply distinguish legitimate C&D recyclers from those that are basically transfer stations, and not to create a de facto barrier to entry into the marketplace. With the residual level set at an unattainable 20%, C&D handlers and local agencies may not bother to establish or expand C&D recycling facilities beyond the status of ‘transfer station’.

Alternatively, we recommend a 50% residual requirement for C&D facilities in the registration tier as a more reasonable and ‘bright line’ distinction between the category of C&D recycling facilities and C&D transfer stations.  Consistent with the goals of AB 939, 50% represents a substantial level of diversion. Establishing a ‘registration tier’ for facilities meeting this test should result in a substantial increase in the amount of C&D debris recycling.

Additionally, we believe establishing ‘50%’ as the residual test is supported by the following:

 50% is the level of diversion required by many local governments through adopted C&D ordinances, including the City of San Jose, and multiple cities in San Luis Obispo and San Mateo counties.

 The Alameda County Waste Management Authority proposed 50% diversion for C&D debris in a model ordinance for its 17 member cities and districts. To date, 8 cities, including the City of Oakland, have adopted the model ordinance.

 Senate Bill 1374 by Senator Kuehl, which was signed by Governor Davis last September, encourages local governments to adopt ordinances requiring a 50% to 75% diversion of C&D wastes.

 50% should be attainable by any legitimate C&D recycling facility.

A clear line at 50% will be far less complicated for LEAs to enforce as this level will allow for normal significant seasonal variations in the types and nature of C&D materials processed.

 A 20% residual rate, while impressive on paper, may inadvertently discourage efforts to develop more mixed C&D processing facilities in California, as smaller facilities lack the infrastructure and initial investment capital needed to achieve such a high level of diversion at the onset of operation.

C2-29.2
One issue of particular concern to me in the current version of the regulations is the fact that a residual cap of 20% is established for the registration tier.  I concur with the many other individuals, organizations, and businesses who have joined together to urge that the residual cap be changed to 50%.  I agree with the rationale provided for such a change in letters from CAW and Gary Liss (CA Recyclers Joint Letter on C&D Regs).  I would like to reiterate, however, some additional points I made on this issue at a previous Board meeting.

As a recycling consultant, I have participated in the drafting and implementation of several municipal C&D recycling ordinances and frequently visit C&D processing facilities to determine whether they are recycling in a manner consistent with the locality’s requirements. Two issues are of particular interest to me and to many of my clients, apart from verifying overall diversion rates: 1) understanding whether the facility is diverting material to the highest and best use; and, 2) determining whether practices are resulting in additional diversion from landfills.  As a result, we would prefer that sorted materials not be put back into the landfills as ADC, erosion control, etc. and that facility diversion rates for sorting of mixed debris not be unduly affected by combining tonnages of mixed C&D debris with large quantities of primarily source-separated inerts.

At a previous meeting I expressed concern that so many industry speakers kept referring to the need for a 10% residue cap and implied that they were achieving such a rate.  I and others challenged industry members to identify those facilities. They did not. As I noted in my testimony, rates over 50%-60% are primarily achieved under one of the following circumstances:  1) the facility has invested heavily in mechanical equipment; 2) the facility is highly selective in which loads it will accept, opting to recycle fewer tons overall by selecting the loads which are the easiest to sort with minimum labor; 3) the facility’s diversion rate is greatly skewed by the acceptance of high amounts of relatively clean, and disproportionately heavy, inerts; 4) the facility is grinding materials for transport to a landfill for ADC use; or, 5) the facility is at a landfill operated by a large national waste company which is sorting minimally for highest and best use and instead utilizing a high percentage of the materials for on-site, low-value uses.

C2-31.4
Thank you for your leadership in recognizing the need for a permanent registration tier for medium-sized C&D facilities in the proposed C&D debris processing regulations. We believe, along with your staff, that 'registration' will both protect public health and the environment without discouraging the establishment and expansion of C&D debris recycling facilities.

We strongly support a permanent registration tier for increased diversion of C&D debris.  However, we are concerned that the proposed 20% residual cap for these facilities is unrealistic, and will likely discourage handlers and local agencies from establishing or expanding C&D recycling facilities.

C2-32.3
Industrial Carting also strongly supports establishing a residue requirement of 50% for C&D facilities in the registration tier. This is more consistent with the goals of AB939, and the current economics and technology in the industry.

C2-34.2
Consistent with the 50% diversion requirement specified by the various local C&D Ordinances, we strongly support a 50% residual requirement instead of the proposed 20% for C&D facilities in the registration tier. For C&D recycling to be successful for contractors and consumers as well as for cities and counties, open competition and facility options are necessary to ensure the highest diversion and the greatest efficiency at the lowest cost.

It is critical that CIWMB support local government by creating regulations that support and encourage new recycling programs. A permanent registration tier with a 50% residual cap would protect public health and safety, avoid bureaucratic over-regulation, encourage expansion of new and efficient recycling capacity, and stay true to the Board’s waste reduction mission.

C2-37.4 
17383.5
I feel a tiered registration of 750 tons per day with LEA oversight is sufficient to regulate the C&D facilities.  With proper land-use issues and a conditional use permit a registration tier and monthly visits to each site will tell if the operator is within compliance.

Response: These comments have not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------
C2-35.5
The amount of residual set at 20% would require that all facilities however small recycle 80% of their incoming material each month.  If they do not meet this goal they would need a full permit.  This places the EA in the position to go out each month and determine if the facility is recycling 80%.  This could go into an endless cycle of inspecting a facility as one month they make the 80%, than one month they don’t.  Does the LEA need to write up a Notice & Order requesting the operator get a full permit or a compliance schedule to recycle more?  The EA will need to do this monthly, which is a huge time commitment not to mention a burden on the operators.  Keep in mind, that in the case of the CIWMB EA program, these facilities will be billed over $125.00 an hour for us to make this determination each month.  Additionally, if a recycling facility is attempting to make 80% recyclable material and are only at 50%, the additional sorting and processing will cause more noise, dust and risk to worker health and safety than their original intended processing. Can’t we do both – regulate and cooperate with recyclers?   Why not have a more reasonable number such as 50%?  

C2-38.2
Madison Materials supports the position of Californians Against Waste and the recycling industry, as set forth in the comment letters you received from CAW and Gary Liss.  Specifically Madison Materials agrees that a permanent registration tier is needed, and that a 50% residual cap is more appropriate than a 20% cap.

a) A registration tier for medium volume processing facilities is a necessary element to any meaningful regulatory framework for C&D processing.  The existence of such a tier will promote recycling efforts, while at the same time protect health and safety due to the rigorous standards that will apply.

b) The proposed 20% residual cap for the registration tier is unachievable for even the most experienced and well-financed C&D recycling facilities and hence we recommend as an alternative a residual cap of 50%.  The goal of the residual test in the registration tier should be to simply distinguish legitimate C&D recyclers from those that are basically transfer stations, and not to create a de facto barrier to entry into the marketplace.  With the residual level set at an unattainable 20%, C&D handlers and local agencies may not bother to establish or expand C&D recycling facilities beyond the status of “transfer station”.

(Comment C3-54.1-1 is repeated here) We believe a 50% residual requirement for C&D facilities in the registration tier is a more reasonable ‘bright line” distinction between the category of C&D recycling facilities and C&D transfer stations.  Consistent with the goals of AB939, 50% represents a substantial level of diversion.  Establishing a “registration tier” for facilities meeting this test should result in a substantial increase in the amount of C&D debris recycling.

In addition to the facts asserted by CAW and the recycling industry, we believe the use of 50% as the residual test rather than 20% is supported by the following facts:

 50% is the level of diversion required by many local governments through adopted C&D ordinances (including because of the so called Kuehl Bill which requires this amount as a floor.) This includes both the Northern California cities noted in other letters you have received as well as Southern California cities such as Aliso Viejo (the most recent city in Orange County to adopt such and ordinance).

 A clear line at 50% will be far less complicated for LEA’s to enforce as this level will allow for normal significant seasonal variations in the types and nature of C&D materials processed.

 The Board’s staff has already determined there is no public health or safety threat if there is no residual cap and the maximum tonnage per day for the registration tier were set at 500 TPD or even 750 TPD.  Likewise, there is no health and safety threat if a residual cap of 50% is added.

Board staff (and indeed the Board) has already determined 150 tons per day of residual does no create a threat to health and safety as evidenced by the amount of residual which may be generated at unregulated inert processing facilities (i.e. 10% of 1500 TPD=150 tons).  Assuming the maximum per day tonnage for the registration tier remains 300 TPD as drafted, despite our position it should be increased, there is no public health and safety threat by the use of a 50% residual requirement in that the maximum amount of residual from these highly regulated facilities would not exceed 150 tons per day (i.e., 50% of 300 TPD = 150 tons).

Response: These comments have been partially accommodated by adding a “three strikes requirement” in section 17383.5(k) for a stricter enforcement standard of the residual requirement. In addition, while the tonnage levels for the Registration tier were lowered to 25 to 175 tons per day, the residual level was raised to 40% from 30%. 

----------------------------------------------------------------------------------------------------------------------
C2-38.3

Tonnage amounts should be modified to equitable reflect health and safety considerations.

We are concerned with the discrepancy between the registration tier requirements for transfer stations and the proposed C&D regulations.  YOUR UNBIASED STAFF has already advised you that when normalized through an objective mathematical calculation, 500 TPD and even 750 TPD of C&D debris is the equivalent of 100 TPD of the type of municipal solid waste (MSW) which may be received at a transfer station operating under a registration permit with no residual cap.  These regulations should be based on health and safety considerations, not a desire to level the playing field between C&D facilities and transfer stations or otherwise impact the market share of C&D debris handled by these competing industries.  Nevertheless, if either of these is used as the basis for these regulations, the equitable result based on the information your staff has provided to you is to treat a facility that receives 500TPD (if not 750TPD) of C&D as the same as a transfer station that received 100 TPD of MSW.  In other words, the registration tier should apply to C&D facilities, and feel that adding such a cap is a compromise (as is a tonnage limit of 500 TPD instead of 750 TPD) which imposes additional burdens on the C&D recycling industry than is imposed upon the transfer/processing industry.

C2-39.3
SFE believes that the proposed 20% residual cap for these facilities in the registration tier is unrealistic an will likely discourage handlers and local agencies from establishing or expanding C&D recycling facilities.  We believe the residual level should reflect the actual levels at currently operating C&D facilities.

C2-40.2
San Francisco Community Recyclers strongly support a permanent registration tier for increased diversion of C&D debris.  However, we are concerned that the proposed 20% residual cap for these facilities is unrealistic, and will probably deter smaller handlers and local agencies from establishing or expanding C&D recycling facilities.

C2-40.3
San Francisco Community Recyclers support a 50% residual requirement for C&D facilities in the registration tier for the following reasons:

 50% is the level of diversion required by many local governments through adopted C&D ordinances, including the City of San Jose, and cities in Alameda, San Luis Obispo, and San Mateo counties.

 50% should be attainable by any legitimate C&D recycling facility.

 A clear line at 50% will be far less complicated for LEA’s to enforce as this level will allow for normal significant seasonal variations in the types and nature of C&D materials processed.

 A 20% residual rate would strongly favor the use of C&D materials as ADC, as that would be one of the only viable ways to meet such a residue requirement.  This is contrary to the Board’s goals of developing markets for the highest and best use of materials (we suggest you ask your markets development staff for input on this point).

 A 20% residue rate would undermine efforts to develop more mixed C&D processing facilities in CA, as smaller facilities would not be able to achieve that high a level of diversion.

 A 20% diversion residue rate is unattainable for several existing C&D recycling facilities within the 50-300 TPD range.  This would exclude these facilities from contributing to meeting the State’s goals, or cause them to unnecessarily incur the financial hardship of acquiring a full solid waste permit.

We are in favor of C&D processing regulations that increase the rate of recycling while ensuring public health and environmental integrity.  We strongly urge the Board to establish a permanent registration tier with a 50% residual cap to accomplish this goal.  
C2-42.5
Regarding 20% maximum residual:

 This may be very difficult for many operators to implement.  May force many businesses to get a full permit if the normal recovery of 60-70% is the norm and the 20% maximum residual is difficult to attain.

 Decrease the effort of recycling if the criteria cannot be met.

 Will increase handling, thus increase health and safety issues.

Another % or limit that will be difficult for the LEA’s to enforce.

C3-56.1
The City of Oakland continues to believe that “registration” will protect public health and the environment without discouraging the expansion of C&D debris recycling.  Although the City still supports the permanent registration tier with a 50% residual cap, we believe that the 30% residual cap and raising the threshold for retention of a permanent registration tier from 50 TPD to 100 TPD is a reasonable approach that will allow open competition and encourage small facilities to enter the C&D market.

PH-7.4
Which leads me to my third point, which is the 750 tons per day, which apparently we're proposing, up from 500.  We believe that something closer to the 100 tons per day that is used for transfer and processing regulations is appropriate for these kinds of C&D wastes. 

C3-55.2
This unfortunate occurrence (Crippen Fire) reinforces our belief that C&D facilities should be subject to CEQA review with mitigation measures and permit conditions that reflect site-specific concerns. This is not accomplished in the registration tier at 300 tons per day as proposed in the current draft regulations.

Response: These comments have not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-39.1
The San Francisco Department of Environment (SFE) believes, as CIWMB technical staff has consistently recommended, that the registration tier will both protect public health and the environment without discouraging the establishment and expansion of C&D debris recycling facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
C2-43.1
The City of Oakland strongly supports increased diversion of C&D debris.  However, we are concerned that the proposed 20% residual cap for registration facilities is unattainable at this time, and will discourage handlers from establishing or expanding C&D recycling facilities.

The City’s Construction and Demolition Recycling Ordinance requires contractors to divert at least 50% of their construction waste materials from landfills.  Currently, the majority of our projects for mixed loads sent to processing facilities show an average diversion rate of 50-65%.  Increasing this diversion rate and maintaining a successful C&D recycling program strongly depend on open competition and availability of recycling facilities that ensure the highest diversion and efficiency at the lowest cost.

It is critical that the CIWMB support local government for creating C&D debris processing regulations that support and encourage new recycling programs.  A permanent registration tier with a 50% residual cap would protect public health and safety, encourage expansion of new and efficient recycling capacity, and assist local jurisdictions to reach higher levels of diversion.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
C2-44.1
Site-specific issues that may be associated with CDI facilities, such as noise and traffic, should be evaluated under a full permit when the volume of material handled is above a minimum level.  The 100 TPD limit originally considered is appropriate, and would make these regulations more consistent with transfer station regulations.  The higher limit for residuals the more like a transfer station a CDI facility becomes, therefore the 20% residuals standard should be retained.

The Environmental Services Department recommends that the 100 ton limit for the registration tier be retained, along with the 20% residuals limit.  If a greater tonnage is allowed under the registration tier, it should more clearly be for separated waste processing purposes, not solid waste transfer, and the residual limit should be reduced to 10%.

Response: This comment has not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-45.6
It is not clear why 20% residual restriction applies (Part 5 test) only to medium volume facilities.  This distinction is arbitrary and should be removed.  It would add to the complexity of implementing these regulations and serve no purposes to protect public health and safety and the environment.  If a facility is receiving the prescribed volume of CDI material and passes the required parts tests it should not have an additional restriction placed on it.

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-46.1
Of particular concern is the proposed requirement that facilities in the permanent registrations tier be limited to a residual requirement of 20%.  We sincerely believe that this number is far lower than necessary for protection of public health, safety and the environment and will actually reduce the total amount of material diverted.  We would respectfully suggest that a more appropriate number would be 40%.

Response: This comment has been accommodated.

----------------------------------------------------------------------------------------------------------------------

C2-46.2
Our concern with the proposed 20% residual requirement is that in order to avoid the time and expense of obtaining a full solid waste facilities permit, it will tend to encourage or force some operators to engage in that type of selective processing and thus reduce the total amount of material diverted.  Within the tonnage parameters (50-300 tons per day) of the proposed permanent registration tier, we do not believe that there is any significant difference in the risk posed by a facility that has a 20% residual rate and one that has a 40% residual rate assuming that they are in fact only accepting C&D debris containing less that 1% putrescible material.  Indeed, one could legitimately argue that an even higher residual percentage did not pose a significantly higher risk assuming that all of the other parameters were met.  The problem with that argument and the reason we believe that a residual requirement of about 40% is appropriate is that a residual rate in excess of 40% is a pretty strong indication that the facility is handling something other than C&D debris.

Response: This comment has been partially accommodated by adding a residual restriction of 40%. The Board found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C2-47.1
I am concerned about the new limits on residual materials for Medium Volume CDI Debris Processing Facilities (17383.5(a)). A 20% residual ceiling is inappropriate for Medium CDI Processors. It is also stricter than our local ordinances which require a 50% recovery rate.  The regulation should be modified to allow a registration tier with up to 50% residual for CDI processors.   I suggest that there be a range given (20-50%) and that the EA be empowered to determine the residual allowed…  If the regulation is not modified from this 20% residual limit, our local operators that would be Medium Volume Processors will take in less material and be Small Volume Processors rather than pursue a Full Permit.  Since siting more small facilities is not feasible, more of our waste would either be landfilled or sent away to larger operators.  This regulatory limit will only insure the growth of more large operations rather than provide opportunities for medium volume facilities in medium size areas.

Response: This comment has been accommodated by adding a 40% residual requirement. 

----------------------------------------------------------------------------------------------------------------------

C2-49.2
The California Refuse Removal Council believes that without a limit on residual solid waste, unlimited amounts will be accepted at CDI facilities.  The CIWMB staff rationale that C&D debris “is cleaner material stream because it would meet Part 1 & 3 tests”, is flawed because a co-mingled waste stream is source separated (part 1) and is <1% putrescible (part 3), there may be 99% of non-recyclable solid waste handled at the facility.  The lack of any recycling requirement is not consistent with the mandate given the Board by SB 1374 (Keuhl) to assist local government in implementing ordinances and programs to divert 50-75% of the C&D stream.

Response: This comment has been accommodated by adding a 40% residual requirement.

----------------------------------------------------------------------------------------------------------------------

C3-52.1
Site specific issues that may be associated with CDI facilities, such as noise and traffic, should be evaluated under a full permit when the volume handled is above a minimum level.  The 100 TPD limit originally considered is appropriate, and would make these regulations more consistent with transfer station regulations found in 17403.7 of the Public Resources Code.  The higher the limit for residuals, the more like a transfer station a CDI facility becomes, therefore, the 20% residuals standard should be retained.  

The Environmental Services Department recommends that the 100 ton limit for the registration tier be retained along with the 20% residuals limit.  If a greater tonnage is allowed under the registration tier, it should more clearly be for separated waste processing purposes, not solid waste transfer, and the residual limit should be reduced to 10%.

Response: This comment has not been accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 
This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C3-54.1
Madison Materials continues to support a permanent registration tier and a 50% residual cap.  A registration tier for medium volume processing facilities is a necessary element to any meaningful regulatory framework for C&D processing. The existence of such a tier will promote recycling efforts, while at the same time protect health and safety due to the rigorous standards that will apply.

The proposed 30% residual cap is certainly better than the previous 20% cap but is still unachievable for all but the most experienced and well-financed C&D recycling facilities. Hence, we recommend as an alternative a residual cap of 50%.  The goal of the residual test in the registration tier should be to simply distinguish legitimate C&D recyclers from those that are basically transfer stations, and not to create a de facto barrier to entry into the marketplace. Wit the residual level set at 30%, C&D handlers and local agencies may not bother to establish or expand C&D recycling facilities beyond the status of “transfer station”.

Response: This comment has not been accommodated. The Board has determined that medium volume CDI processing facilities in the Registration tier must meet residual requirements of 40%. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C3-54.2
Tonnage amounts should be modified to equitably reflect health and safety considerations.  We are concerned with the discrepancy between the registration tier requirements for transfer stations and the proposed C&D regulations. Your unbiased staff has already advised you that when normalized through an objective mathematical calculation, 500TPD and even 750TPD of C&D debris is the equivalent of 100 TPD of the type of municipal solid waste which may be received at a transfer station operating under a registration permit with no residual cap.  These regulations should be based on health and safety considerations, not a desire to level the playing field between C&D facilities and transfer stations or otherwise impact the market share of the C&D debris handled by these competing industries.  Nevertheless, if either of these is used as the basis for these regulations, the equitable result based on the information your staff has provided to you is to treat a facility that receives 500 tpd (if not 750 tpd) of C&D the same as a transfer station that receives 100 tpd of MSW. In other words, the registration tier should apply to C&D facilities receiving up to 500 TPD. As noted above, we can support a residual cap of 50% for such facilities, and feel that adding such a cap is a compromise (as is a tonnage limit of 500 tpd instead of 750 tpd) which imposes additional burdens on the C&D recycling industry than is imposed upon the transfer/processing industry.

Response: Comment noted and not accommodated. The Board has determined that medium volume CDI processing facilities that receive 25 tons per day and less than 175 tons per day must meet residual requirements of 40% and obtain a Registration Permit. 

This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.

----------------------------------------------------------------------------------------------------------------------

C3-54.3
Madison supports the 100 TPD lower threshold for the Registration tier. Madison fully agrees with the change in the current draft of the regulations which makes the threshold for the Registration Tier 100 tpd.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-5.5
We feel the registration permit strictly enforced on a level playing field is more than enough to control this material.  This is no different than what others are saying.  But we don't think the full solid waste permit is necessary, and it will drive several out of the businesses because of the requirements for public hearings.  The only reason these guys want a solid waste permit is because they already have one and they want to put the same onus on these guys, and they can maintain their control of the waste.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-8.3
Lowering the minimum TPD in the proposed registration tier requirements from 100 to 25 TPD is inconsistent and more burdensome than existing regulations for solid waste transfer stations, and likely to discourage recycling.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-8.4
Current regulations for solid waste transfer stations allow facilities to accept up to 100 TPD with no residual requirement and remain in the registration tier, whereas the C&D regulations require facilities that process between 25 to 175 TPD to divert 60% of their material to remain in the registration tier.  Board policy has historically been designed to encourage maximum diversion at all facilities; however, with Board Member Jones’ amendments, these regulations create a loophole that may actually encourage facilities to opt out of recycling.

Response: Comment noted. 

----------------------------------------------------------------------------------------------------------------------
Section 17383.5(k)

3 Strikes Requirement

C4-10.7
17383.5(k) 
This section is way too restrictive, and inconsistent with all other solid waste operation or facility regulatory requirements. It is inconsistent with all other statutory and regulatory “enforcement” requirements (i.e. Statutory “Inventory” process, recently adopted “Inventory” regulations and previously adopted “Enforcement” regulations). Three times in a 2 year period (3 times out of a minimum of +24 inspections – about 12%) is excessive and way too restrictive. This should be a Statutory change, and a change in the “enforcement” portions of the regulations. 

Response: Comment noted. The Board, at its March 28, 2003 meeting directed staff to make this change based on concerns with noncompliant facilities creating impacts to public health, safety and the environment.

----------------------------------------------------------------------------------------------------------------------

Section 17383.6 Large Volume CDI Debris Processing Facility

C4-8.2 
Lowering the tonnage limit for triggering a full SWFP from the staff’s recommendation of 500 TPD to 175 TPD will offer little in the way of enhanced protection of public health or the environment; however, it will undoubtedly discourage existing and new small and medium sized C&D facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-4.3
We really need to have the health and safety issues addressed.  And it's our opinion that we'd like to see 100 tons a day maintained until we can get the health and safety issues resolved.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
Section 17383.7
Inert Debris (Type A) Processing Operations

C1-5.19
The Statement of Reasons notes there is no significant health and safety risk with daily Type A Inert loads of 1500 tons or less.  Hence, there is no logical reason to limit the notification tier to any combination of C&D and Type A Inerts in excess of 100 tons per day.  In other words, by its own analysis CIWMB Staff has determined that no risk would exist with a 100 ton load of C&D Debris, nor with a 1500 ton load of Type A Inerts.  Yet, somehow a risk does exist when 99 tons of C&D Debris and 2 tons of Type A Inerts are combined.  This simply lacks any logical basis.  The risk is with the C&D Debris, not the Inerts, and hence the criteria for the notification tier should be based on a combination that takes this into account.  We suggest that the notification tier be revised so as to require a combination not to exceed 1500 tons per day of Type A Inerts and an appropriate level of C&D Debris.  We believe the appropriate C&D limit should be 300 tons (as one prior draft of the regulations suggested), and at a minimum should be 100 tons.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------


Storage Standards – General

(Comments referencing several sections of the regulations or that speak to storage in general without stating a section number are placed in this section)

C1-1.8 
The allotted time for stockpiling material within the regulations appears to be inadequate based on the responses from the processors who attended the Subcommittee Meeting on May 8.

Response: Comment noted. However, storage standards in these regulations have been extended up to the comfort level of many EAs. Operators that wish to store materials past the limits set in the regulations can request an alternative limit or financial assurance mechanism as set forth in section 17384 Approval of Alternatives of these regulations.

----------------------------------------------------------------------------------------------------------------------

C1-24.9  
The 30-day processing limit for certain types of CDI debris may be unrealistic because market conditions may not allow for materials to be processed affordably. For example, there may be markets for drywall or red clay brick, but the material may need to be kept on site longer before it is processed and marketed. Suggestion: Extend the storage requirement for certain materials if there minimal site impact. Other materials, such as wood and green waste, would require a 30-day limit.
Response: This comment has not been accommodated. CIWMB staff visited nineteen sites across California and determined that unprocessed and unsorted material should be stored for even a shorter time (15 days) than what was originally proposed. Longer storage of C&D debris creates greater impacts to public health, safety and the environment.  Section 17384 allows an approval of storage time limit alternatives based on impacts to public health safety and the environment.

---------------------------------------------------------------------------------------------------------------------

C1-5.21
The Storage Limits should be eliminated to allow for actual market conditions, and the perceived hazard of long-term storage should be addressed thru other means.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-21.13 

If a site has a land use entitlement with an expressed limit for storage or a condition that specifically states that there is no limit, then the storage limits should be extended not at the EA’s discretion but automatically upon proof to the Board of the limit or lack thereof.

Response: This comment has not been accommodated. As noted, the regulations allow a storage extension only when a land use entitlement has an express time limit. CIWMB staff have been informed by some LEA’s that land use entitlements are typically open-ended when describing storage time limitations. Allowing a land use entitlement to be the governing document for storage limits would in effect give authorization for unrestricted storage limits across the State.

----------------------------------------------------------------------------------------------------------------------

C1-5.22
The storage limits set forth in the current draft are unrealistic and completely fail to take into account market conditions.  In the case of a market downturn it may be impossible to sell a load of steel, for instance, for over a year, but that load may have great value after 2 years.  In light of the fact the Staff has found no health and safety risk exists if C&D Debris is permanently disposed in a hole in the ground (see above) we fail to see how any such risk exists due to storage.  The real concern seems to be a desire to ensure material is not piled up indefinitely and then left for a public agency to clean up.  One solution to this issue is to require an appropriate clean up plan be put in place by the operator, and approved by the LEA, for storage limits exceeding those set forth in the regulations.

Response: Comment noted and partially accommodated. Board staff have found health and safety risks associated with the disposal of C&D debris permanently in the ground and have thereby recommended that C&D debris disposal be regulated exactly as MSW disposal (see Phase II proposed C&D/Inert debris disposal regulations of Article 5.95.)

Furthermore, the regulations provide a means to permit longer storage times.  Section 17384 (b) requires a Storage Plan submittal by the operator. The operator may request that the LEA determine an extension of storage limits. Or, pursuant to section 17384(c), an operator could select Financial Assurances as their alternative of choice. Clean-up costs would then be determined by submitting a Clean Up Plan including a cost estimate for submittal to the LEA and Board.

----------------------------------------------------------------------------------------------------------------------

C4-5.2
The absence of regulations that include specific limitations to storage times and storage volumes in relation to CDI materials has resulted in the ability for operators to accumulate large amounts of material that can then create a hazard and/or nuisance to the community.   Once enacted, these regulations will be utilized by LEA’s to prevent events such as the Crippen Fire.  Without them, locals do not have the enforcement tools necessary to get the job done.
Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-10.1
As confusing as this all is, it appears that this section now requires the regulation of “manufacturing” processes and materials. I do not believe that this is within the statutory scope of solid waste regulation.

Response: Comment noted.  The CIWMB does not regulate “manufacturing.”

----------------------------------------------------------------------------------------------------------------------

C1-6.10 
The length of time for storing materials at CDI processing operations/facilities and Inert Debris processing operations/facilities is overly restrictive. The specified storage limits would reduce the ability to recycle/reuse these materials.  We believe that longer storage periods should be allowed to facilitate marketing of materials as long as no health or safety concerns arise from the extended periods or provisions can be added to allow mitigation measures to prevent health or safety problems.  In many cases, materials are brought to these sites and stored until material can be marketed.  Market demand for C&D materials fluctuates; therefore flexibility for a longer storage period is necessary.

Response: This comment has been accommodated by adding a section to the regulations which allows for storage time limit alternatives involving an extension, by proof of financial assurances, or by the EA based on impacts to public health, safety and the environment.

----------------------------------------------------------------------------------------------------------------------

C1-6.11 
Issues such as when materials arrived at the operation/facility and how long materials may be stored should be modified or clarified to address operational and enforcement concerns.  As currently worded, regulations specifying storage time limits would be difficult to enforce because materials are generally added to stockpiles on an ongoing basis along the lines of last in, first out.  Although material flow through a facility may meet requirements, some materials (i.e. the bottom of the pile) may remain onsite for a longer period of time.  Regulations should be modified or clarified as needed to allow for efficient and practical handling of materials at operations and facilities.

Response: This comment has been accommodated by adding an explanation to the Final Statement of Reasons to fully explain the storage time limits and the last in, first out process.

----------------------------------------------------------------------------------------------------------------------

C1-12.1 Storage
It appears that the regulation on the 18 month stored processed material can be achievable in a normal positive market, but the inert debris that cannot be stored for more than 6 months seems too stringent. My questions are: How are the regulations going to be enforced? 

Response: Comment noted. The regulations will be enforced by local enforcement agency (LEA). The LEA will inspect the operator’s records of incoming and outgoing material to determine the storage time length.

----------------------------------------------------------------------------------------------------------------------

C1-26.2  
Sections 17381.1(d)(5)&(e)(6), 17384(d)

In concert with our above comment (C1-26.1), the proposed regulations allow extended storage limits for a specified period of time upon submittal of a storage plan and approval by the LEA.  Although the proposed regulations provide flexible provisions for the extension of the storage limits, it is nevertheless recommended that not materials which are merely being stored for later reuse or recycling be considered as “disposal” after any period of time.  Compliance with the regulations should be achieved through appropriate enforcement measures instead of categorizing storage of C&D and/or inert debris as “disposal”.

C1-26.3  
Storage Limits
Sections 17381.1(d)(4)&(e)(5); 17383.1 (b)(5); 17383.2(d); 17383.3(d); 17383.4(d); 17383.5(d); 17383.6(d), and 17384(c)

In concert with our previous statements (C1-26.1 & 26.2) the proposed regulations allow extended storage limits when a time limit is specified in a land use entitlement or when financial assurance requirements are met.  These extended limits provide flexibility on the length of time that debris can be stored on-site.  However, it is nevertheless recommended that no material being stored be considered “disposal” after any time period.  Compliance with the regulations should be achieved through appropriate enforcement measures instead of categorizing storage of C&D and/or inert debris as “disposal”.

C1-6.7
Section 17383.4 sub (a) states, "CDI debris stored for more than 30 days that has not been processed or sorted for resale or reuse shall be deemed to have been disposed."  Sub (b) applies the same condition to processed and sorted material stored for greater than one-year.  Other Sections have similar language with different time periods related to when the materials will be deemed disposed.  There has been confusion among facilities and jurisdictions on how this would be reported and how it might affect diversion ratings.  Board staff provided clarification that the intent is to provide authorization for the EA’s to issue a Notice and Order for abatement.  The CDC recommends that the Proposed Regulations be amended to reflect that clarification.

C1-26.1  
Sections 17381.1(d)(1)&(2); 17383.2(a)&(b); 17383.3 (a)&(b); 17383.4(a)&(b); 17383.5(a)&(b), and 17383.6(a)&(b) The proposed regulations state that materials which are intended for resale or reuse stored on-site will be considered disposal after a specified period of time.  It is not clear what purpose it serves to consider storage of such materials as “disposal” for the purpose of measuring compliance with the State reduction mandate.

We recommend that no construction and demolition and/inert materials which are processed and stored on-site for reuse or recycling be considered “disposal”.  Nevertheless, we strongly believe that to ensure public health and safety, the proposed storage requirements should be maintained and used as an enforcement tool by the Waste Board and Local Enforcement Agencies with specified penalties to ensure compliance by such facilities/operations.

Response: This material will be deemed “disposal” only for enforcement purposes.  Debris will be considered to be “disposed” only when it reached its final destination of placement in a disposal facility, pursuant to PRC section 40192, but not if this same debris were routed to a processing center that successfully recycled it by diverting it from a disposal facility.

----------------------------------------------------------------------------------------------------------------------

PH-11.2
I was just going to discuss the 6-month and 18-month limit on our stockpiles.  Our product both coming in and going out does not have any shelf life.  So to impose a time limit on it doesn't really make sense to us, from a safety standpoint or from a use standpoint.  And we request that there would be no limit put on the amount of time we can store our product, either before we crush it or after we crush it.

Response: This comment has not been accommodated. Inert debris recycling centers have storage pile time limits to address impacts to public health, safety and the environment and to assure that the piles are actually being processed rather than simply charging a tipping fee.

----------------------------------------------------------------------------------------------------------------------

C4-1.2
The proposed Inert Debris Regulatory Requirements create a significant issue for USG because much of the inert debris USG hopes to recycle has been and will likely remain on the site longer than 18 months.  USG may be forced to dispose of this material in a landfill, thus taking up valuable landfill space.  The three concepts we offer are:

 Eliminate or significantly extend the time limit for on-site storage of inert debris awaiting reuse or recycling or;

 Specify that unused (as opposed to demolished) gypsum wallboard constitutes “Type A inert debris”, and that a gypsum wallboard manufacturing facility constitutes a “material production facility”, so that the storage limits do not apply, or;

 Add “on-site storage of gypsum wallboard for reuse or recycling to Section 17382 listing of “Excluded Activities” which are “not required to meet the requirements” of the proposed Article.

The Board’s incorporation of any of these three amendments into the proposed regulations for inert debris processing would have a salutary environmental impact by providing an appropriate incentive for USG and similarly-situated facilities to recycle wallboard or other inert material that has been accumulated over several years. Otherwise, the proposed regulations will encourage facilities to send reusable or recyclable inert materials to our State’s burgeoning landfills, simply because the facilities cannot reuse or recycle the materials quickly enough to avoid citation for unlawful disposal.

Response: Comment noted and not accommodated. The regulations include extended storage limits. Inert debris recycling centers have storage pile time limits to address impacts to public health, safety and the environment and to assure that the piles are actually being processed rather than simply charging a tipping fee.

----------------------------------------------------------------------------------------------------------------------

C4-8.1
As indicated in our January 15 letter and March 18 testimony, we were prepared to support the compromise that resulted in the January 23, 2003 regulatory package.  However, with the amendments put forward by Board Member Jones, we can no longer support the package.  By requiring virtually all C&D recycling and processing facilities to obtain a full SWFP will discourage the market entry and development of C&D recycling facilities, and divert limited state and local enforcement resources away from more damaging solid waste facilities and other, illegal waste handlers.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-12.2  
How is it going to be determined what (Type A) inert debris is 6 months old?

Response: Storage times are determined primarily by a check of record keeping and in some cases, visual inspection when a complaint is made.

----------------------------------------------------------------------------------------------------------------------

C1-12.3
During a downturn in the recycled base market, not all inert debris can be processed until there is an upturn in the market. Does that mean if the inert debris that is not all processed; but your processing operation is showing positive signs of activity; are you then still in violation?

Response: The regulations have storage time limits set for unprocessed and processed material. Operations and facilities must keep adequate records to aid the LEA in determining the level of storage compliance. Should an operator wish to exceed the storage time limits set in regulation, section 17384 provides mechanisms to allow the extension.

----------------------------------------------------------------------------------------------------------------------

Section 17383.10

Public Hearing

C4-4.2
17383.10
This requirement is unnecessary and unworkable and should be removed in its entirety.  The public has an opportunity to comment and express project concerns during the land use/CUP phase of a project. This occurs whether the project is a C&D site or another development. In the case of a C&D site that requires a full permit, the public has an opportunity to comment on the merits of the project during the local land use review/approval process.  There is also a public hearing before the CIWMB prior to issuance of the SWFP by the LEA.  

A registration permit is ministerial and a public hearing would be superfluous.  If the project meets SMS, the LEA is required by regulations to issue the permit regardless of public comments for or against the project. The land use review/permit process is the appropriate forum for public participation and comments on a project, not when a ministerial solid waste permit is processed.  

Moreover, the proposed regulation is unworkable because of the 30-days the LEA has to review an application for a solid waste permit. Government Code section 65091 requires a minimum10 day notice for a public hearing. That would give the LEA 20 calendar days to review the permit, set-up the public meeting, send out all the required notices, and then write the permit.

C4-6.1

Due to the important nature of developing a public hearing component as part of the permitting process, the LEA believes that a 15-day comment period is inadequate to reasonably consider and provide meaningful comments back to the Board on the newly proposed section 17383.10 Public Hearing.  The City of Los Angeles requests this section be removed from the proposed regulations at this time to provide sufficient time for the LEA and the public to thoroughly consider this issue.

C4-10.8
This new section and requirement is excessive and is not mandated anywhere in statute. There are many existing avenues and opportunities for public hearings and public involvement in various and numerous levels of solid waste operation and facility siting and permitting. Furthermore, it is not consistent with requirements for all other solid waste operations and facilities. If such a requirement is necessary, it should first be required in statute, and should then be applicable to all solid waste operations or facilities, or at least all solid waste operations or facilities which have as much or greater threat to public health, safety or environment as C&D operations and facilities.

Response: Comments noted and not accommodated. The Board determined at its March 28, 2004 meeting that this language would be included in the regulations based on their concern that the public be adequately informed as to the possible impacts to public health, safety and the environment by the proposed facility. 

----------------------------------------------------------------------------------------------------------------------

Section 17384
Approval of Storage Time Limit Alternatives

C1-21.15

If a site has a land use entitlement with an expressed limit for storage or a condition that specifically states that there is no limit, then the storage limits should be extended not at the EA’s discretion but automatically upon proof to the Board of the limit or lack thereof.

Response: This comment has not been accommodated. The regulations allow a storage extension only when a land use entitlement has an express time limit. CIWMB staff have been informed by some LEA’s that land use entitlements are typically open-ended when describing storage time limitations. Allowing a land use entitlement to be the governing document for storage limits would in effect give authorization for unrestricted storage limits across the State.

----------------------------------------------------------------------------------------------------------------------

C1-24.8
CMRA of So Cal reviewed the storage requirements with its members and participants. There were considerable differences of opinion regarding the allowable periods for both CDI debris and Inert debris.  The financial assurances may be burdensome on C&D recyclers. Requiring C&D recyclers to get financial assurances (i.e. bonds) will affect the financial solvency of C&D recyclers that operate several sites. Suggestion: Extend the period at which bonds would be required, and establish a tonnage limit (i.e. over 25K tons of unprocessed materials) for certain types of materials, such as concrete and asphalt.
Response: This comment has not been accommodated. Those recyclers that store within the time limits set in regulations do not need to obtain any storage time alternatives. In addition, C&D recyclers are not required to obtain financial assurance if they have an express time limit in their land use entitlement or the EA determines that an extension of time limits does not increase the potential harm to public health, safety and the environment pursuant to section 17384. 

----------------------------------------------------------------------------------------------------------------------

C3-51.3
We support the concept of limiting processing time and the total volume of material at a site at a given time.  There needs to be flexibility in this regard and the regulations as proposed provide for mechanisms to adjust processing and storage times.  With respect to “mechanism 2” (17384(b)) however, it is not clear as to whether the EA must make a CEQA finding as part of its consideration to approve a request for an alternative storage time.  Based upon your comments to LEA and Board staff at the February 5, 2003 Roundtable this finding will likely be unnecessary.  The proposed regulations do not provide a means to modify the total volume limitations.  We anticipate considerable requests from businesses to modify these limitations.

Response: Comment noted. Storage alternatives do not exclude the need for CEQA when appropriate.

----------------------------------------------------------------------------------------------------------------------
PH-13.1
I'd like to assure you that we are already regulated with financial assurances with respect to the Surface Mining and Reclamation Act.  Those financial assurances are reviewed annually and adjusted.  And we are inspected annually.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Section 17385  
Pre-Existing Permits

C1-17.8
C&D and inert operations at presently permitted solid waste facilities are wholly governed by regulations elsewhere in the chapter as recognized by CCR 17380.  However, the proposed CCR 17385 implies that during a five-year permit review for an existing SWFP, the LEA will require an operator to transition to a permitted C&D processing facility, regardless, or in addition too, the other permitted activities governed by a facility’s present SWFP.

Response: This comment has been accommodated by deleting the five-year permit review language.

----------------------------------------------------------------------------------------------------------------------

C1-6.6
This section provides flexibility for the Enforcement Agency (EA) to determine compliance in meeting the standard.  The CDC strongly recommends this Section be amended to include “discretionary authority” of the EA to establish an extension of this Phase-In period conditioned upon the facility’s ability to demonstrate good faith efforts to acquire the appropriate permit(s).  The EA’s are intimately familiar with the operators/facilities for which they perform regular inspections and can determine whether or not the operator’s efforts adequately justify an extension.

Response: This comment has been accommodated by adding permit phase in language in section 17385. 

----------------------------------------------------------------------------------------------------------------------

C1-20.11
There appears to be a possible inconsistency in the regulations regarding the permitting requirements for C&D processing operations that are located at existing solid waste facilities – such as landfills.  Historically, a solid waste facility has been obligated to describe all relevant operations in the JTD or RFI, but not necessarily described in the solid waste permit.  The authority and scope sections (proposed CCR 17380 (a)) seems to support the historical approach by clearly providing that other types of operations are covered by other regulatory requirements.  However, a later section in these proposed regulations pertaining to “Pre-existing Permits” (proposed CCR 17385) appears to mandate that permits be issued even if a pre-existing permit already exists for another solid waste activity.  This appears to be completely contrary to previous guidance that the CIWMB has provided facility operators.   Historically, existing solid waste operators have had the choice of securing a separate new permit for a new permittable activity or having the option to have the new activity described in the JTD or RSI for the existing facility.  We request that these new apparent contradictory provisions be clarified.

Response: This comment has not been accommodated. As with any change in operation, permitted solid waste facilities must amend their permit and/or RDSI to reflect the any new activity if this use is not already described. If the permit must be revised it should be done as part of the 5-year review, if not sooner. The RDSI must be amended promptly, however.

----------------------------------------------------------------------------------------------------------------------

C2-32.1
Industrial Carting particularly appreciates your clarifying in Section 17385, (Pre-existing Permits) that "existing facilities" include:

 

"...activities that have not commenced operation but have received all local government land use approvals required under applicable law and have commenced physical development of the site or improvements on the site for purposes of the activity."

 We hope that this language will remain in the final regulations.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-35.2

Section 17385 – Pre-existing Permits.  A longer time limit would be needed in order for the EA to determine what permit or other documentation is required for the activity.  Currently, this regulation states the EA has 30-90 days to make this determination.  If the EA requires a notification, the operator shall apply for and obtain a permit within 60 days.  This would require going through the NDFE process, which WILL NOT occur within 60 days.  These time limits need to be adjusted to reflect reality.

Response: This comment cannot be accommodated because of restrictions in statue.

----------------------------------------------------------------------------------------------------------------------

C2-42.3
Regarding section 17385 Pre-Existing Permits.  LEA’s determination of tier placement, registration to full permit transition during 30-90 day period.

 If the LEA is to review a business tier placement between 30 and 90 days, there should be specific criteria outlined as to how the LEA will review a business practice and make a determination.

 With no criteria in place, the LEA may make a determination on tier placement for business that it is not what the owner intends to do.

 Period of time allotted is not appropriate for the LEA to make findings, evaluate tier placement and operations business accurately.

 After the regulations are approved, the business owner may not want to be in the tier obvious to the LEA.

 The operator must submit documentation in the Registration permit package to the LEA that the site is included/identified in the CIWMP/NDFE.  This will most likely take longer than the 60 days allowed and can take up to 6 months.

 There is no fee structure or criteria in place for the LEA to research non-permitted business to see if they may be subject to the regulations.

Recommendation- the owner of the business must submit information similar to Notification documentation to the LEA.  The LEA uses that info for placement in correct tier.  If the owner submits information, it can be “true and correct” and not what the LEA appears to see from their desk.

Response: Comment noted and not accommodated.  Regarding Criteria - the criteria are included in the definition of the operations/facilities and their corresponding section of the regulations.  Regarding tiering - if the business owner does not want to be in the tier that the LEA determines, then the operator can apply for another tier or cease operations.

Regarding the CIWMP/NDFE process - if the CIWMP/NDFE process takes longer than the 60 days allowed, then the LEA and operator should get started immediately with the process. Regarding the LEA fee structure - some LEAs have addressed this issue by creating inspection fee structures.
----------------------------------------------------------------------------------------------------------------------

Section 17386(a)(8)  
Operation Plan

C1-19.15
The regulation requires the plan to provide “Description of the methods used by the operation to comply with each State Minimum Standard…commencing at section 17380.”  Section 17380 is titled, “Authority and Scope.”  The section referenced should be section 17383 State Minimum Standards.

Response: This comment has been accommodated by deleting “commencing at section 17380.”

----------------------------------------------------------------------------------------------------------------------

Section 18223(a)(8)  
Facility Plan

C1-19.16
The regulation requires the plan to provide “Description of the methods used by the facility to comply with each State Minimum Standard…commencing at section 17380.”  Section 17380 is titled, “Authority and Scope.”  The section referenced should be section 17383 State Minimum Standards.

Response: This comment has been accommodated by deleting “commencing at section 17380.”

----------------------------------------------------------------------------------------------------------------------

Section 18223.5(a)(8)
Facility Report

C1-19.17
In subsection, the regulations require the report to provide “Description of the methods used by the facility to comply with each State Minimum Standard…commencing at section 17380.”  Section 17380 is titled, “Authority and Scope.”  The section referenced should be section 17383 State Minimum Standards.

Response: This comment has been accommodated by deleting “commencing at section 17380.”

----------------------------------------------------------------------------------------------------------------------

AB 1220 Overlap and Article 5.9

C4-10.9
17386(a)(18)&(19), 18232(a)(18)&(19), and 18223.5(a)(19) and (20) (18) 

These regulatory requirements are not consistent with AB 1220 and prohibitions on overlap and duplication between agencies, are not consistent with CIWMB and LEA mandates, responsibilities and authorities, and place potential extra liabilities on LEAs (and/or CIWMB). LEAs are not trained, and not required to be trained, in DOSH and Fire sciences and regulations, and do not have authority or responsibility for the same.

Response: Comment noted. The Board at their March 28, 2003 meeting directed staff to make these changes based on public testimony and the Board’s desire to adequately protect the public health, safety and welfare at sites subject to these regulations.  Existing regulations for MSW transfer/processing facilities require that operators maintain a copy of their IIPP in their facility records.  These regulations institute a similar requirement by requiring the IIPP in the permit application.  The requirement for a fire plan is more comprehensive than fire prevention requirements at MSW facilities, but is necessary due to the high risk of fire at CDI facilities.  A lesser risk exists at inert debris facilities, and the Fire Prevention, Control and Mitigation Plan at such facilities would be designed to protect against the lower risks.

----------------------------------------------------------------------------------------------------------------------

Alternative Daily Cover

C1-11.2  
I believe that both permitting and enforcement staff training and LEA training programs should more rigorously stress the importance of learning first hand about C&D sorting facilities that sort out materials for non ADC markets.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-11.6
A general comment regarding ADC processing versus sorting mixed debris. I fear that ADC grinding activities will end up being “equal” with other processing activities that sort for higher and better uses.  Like so many other CIWMB actions, the inevitable, although perhaps, unintended, consequence will be to further the notion that higher and better use doesn’t matter and that all diversion is equal.  At the very least, the ISOR should clarify the Board’s view of the hierarchy.  Clearly there is a real problem with ADC and other landfill beneficial uses statewide competing with facilities that sort out materials from mixed C&D debris for higher and better uses.  There is also an increasing attitude on the part of municipal representatives and landfill-owning companies that sorting facilities really are unnecessary and ADC grinding is actually preferable because it is cheaper and after all “it is the same to the CIWMB”.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Comment Period Review
C2-35.1
The EA Section respectively requests a longer review period following the substantial changes in these regulations in the last month.  More time is necessary if the CIWMB truly wants the EAs to determine the ability to implement these regulations.  The comments I have read from various EAs stress the fact that these regulations are confusing and implementation will be questionable at best.  

PH-16.2
We ask that you go to a 45-day comment period when you do bring back the issue.  We think given the extraordinary amount of comment that you've heard on the previous 45 days, that it merits another 45 days of comment.

PH-1.2
We're respectfully requesting an additional 45-day comment period be granted based on the global concerns, enunciated by both your staff and what you've heard so far this morning, that the global issues we believe cannot be all addressed within the confines that we're limited under the 15-day process to address.  So we're respectfully asking your indulgence to go forward with an additional 45-day period based on the global comments.

PH-10.6
 We encourage the Board to direct staff to work with all stakeholders during the time intervening, hopefully not going out for a 15 day at this time.

PH-2.1
 I'd like to concur with Sean Edgar in terms of asking you for a continuance on the 45-day period.  Listening to Mr. Roberti and the rest of you, there's a lot of work to be done. And what I'm asking for in the continuance is that you once again direct staff to come out and see what is happening in the state of California.

PH-8.2 
You can hear from the testimony today that many agree that the regulations that have been developed as we've gone through this process have not reached a point of maturity that they should be adopted.  We urge you to delay the regulations as much as possible, allow more time.  So, again, we urge you to please consider delaying these regulations, giving us a bit more time to work on them.

Response: Comments noted and not accommodated. The requirement of an additional comment period of 45-days is required only for substantive changes to the rulemaking package. Changes made throughout this regulatory process have not resulted in substantive changes and have therefore been limited to 15-comment periods.

----------------------------------------------------------------------------------------------------------------------
PH-3.1
I too am asking for a continuance prior to the 45-day clock starting, so that we can ask your staff to come down and view what's in these boxes that we put out as debris boxes, construction boxes, regardless of what 

you call them.

Again, I would like to ask that you consider a continuance to give us enough time to have your staff come and look at truly what's in these boxes that you're hearing that are simply C&D.  It's not the case.  There's a lot more.  And I think it would be very valuable for your staff to come and look at that.

PH-5.1         We feel very strongly that we need another 45-day continuance and we feel this is too important to let go this quickly.  

PH-6.3
The proposed reg, goes through a revision process that's been very difficult to track.  We're accustomed to red lines and those sorts of things.  But every time we get a revision it seems to be different in fundamental ways.  Consequently we'd like 60-day continuance to perhaps your October meeting with an eye towards then doing a 45-day review.  Staff's indicated to us that they intend to have perhaps a September workshop with the stakeholders and that that would then provide a more reasonable time period for you to continue this discussion.

PH-10.1
We also are asking for a continued new 45-day comment period.  We don't think these regulations are fully baked.  We think they're barely warmed over.

PH-13.3
I would like to support extension of the comment periods.  I think September may be pretty optimistic.  

Response: Comments noted and not accommodated. The requirement of an additional comment period of 45-days is required only for substantive changes to the rulemaking package. Changes made throughout this regulatory process have not resulted in substantive changes and have therefore been limited to 15-comment periods.

----------------------------------------------------------------------------------------------------------------------

PH-16.1
We ask that you bring this issue back to the October meeting.  And that in 60 days, between now and the next meeting, that staff do a number of field visits.  

PH-2.2
I'd like to concur with Sean Edgar in terms of asking you for a continuance on the 45-day period.  Listening to Mr. Roberti and the rest of you, there's a lot of work to be done. And what I'm asking for in the continuance is that you once again direct staff to come out and see what is happening in the state of California. .  But what you need to do is come look at those boxes, come look at the experience of the 

materials.

Response: Comment noted.  These comments are not directly related to the regulations.  They were, however, partially accommodated by staff field visits to CDI processing operations and facilities in the month of October.

----------------------------------------------------------------------------------------------------------------------
Disposal Regulations – Phase II

C1-1.2 Regarding the purpose stated in the Disposal regulation; “to promote the health safety and welfare of the people of the State…”, we believe the most significant control dealing with these issues should rest with the Water Quality Control Boards, whose existing authorities, when applied to these activities, would cover virtually all of the legitimate “Statewide” interests, leaving no substantial purpose for the CIWMB to develop these new complex regulations.

Response: This comment is outside the scope of this regulatory process and should be addressed in Phase II of the regulator process for construction and demolition and inert debris disposal tiered regulations.

----------------------------------------------------------------------------------------------------------------------

C1-1.6
Inert Engineered Fills may be codified in the Uniform Building Code. If this is the case, the definitions for both should be similar to avoid confusion.

Response: This comment is outside the scope of this regulatory process and should be addressed in Phase II of the regulator process for construction and demolition and inert debris disposal tiered regulations.

----------------------------------------------------------------------------------------------------------------------

C1-5.12
The regulations should not be viewed in a vacuum, and the findings of health and safety threats seem contrary to findings and language in the related C&D Disposal Regulations. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-5.13
 We cannot understand why the processing regulations and disposal regulations are not being addressed at the same time, and believe the failure to do so is creating discrepancies that are contrary to the stated goal of promoting the recycling of C&D Debris. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-5.14
The disposal regulations allow exemptions from any regulation whatsoever if the disposal operation only lasts a year, with no oversight, no inspections, no tonnage limitations, and no liner requirements.  

C1-5.15
How can it be that there is no health and safety threat in permanently disposing of C&D Debris in the ground, where it could impact the ground water and have other impacts, if there is a health and safety threat for the same material to be processed?  How can it be that the risk to health and safety requires daily tonnage limits for each of the various tiers, yet imposes no limits on the amount of C&D Debris that may be permanently disposed in a hole in the ground so long as the work is completed in a year?  

Response: These comments are outside the scope of this regulatory process and should be addressed in Phase II of the regulator process for construction and demolition and inert debris disposal tiered regulations.

----------------------------------------------------------------------------------------------------------------------

C2-38.7
We continue to question why the regulations are being viewed in a vacuum, and suggest they should be considered at the same time as the related Phase II, C&D Disposal Regulations.

We cannot understand why the processing regulations and disposal regulations are not being addressed at the same time, and believe the failure to do so is creating discrepancies that are contrary to the stated goal of promoting the recycling of C&D debris. The draft disposal regulations allow exemptions from any regulation whatsoever if the disposal operation only lasts a year, with no oversight, no inspections, no tonnage limitations, and no liner requirements.  How can it be that there is no health and safety threat in permanently disposing of C&D debris in the ground, where it could impact the ground water and have other impacts, if there is a health and safety threat for the same material to be processed?  How can it be that the risk to health and safety requires daily tonnage limits and residual caps for each of the various tiers, yet imposes no limits on the amount of C&D debris that may permanently disposed in a hole in the ground so long as the work is completed in a year?  How can it be that permanent disposal has no health and safety impact, yet storage of the same material for more that a year does?  This simply makes no sense.  The answer is not to impose greater requirements on disposal, but to recognize the same finding that no risk to health and safety exists should apply to processing facilities.  As drafted, the regulations encourage dumping C&D debris into unregulated disposal sites where no inspections or other “hassles” will exist, instead of encouraging the recycling and reuse of said waste.  The practical result of splitting the consideration of Phase I and Phase II is that the same entities that with a straight face now asset there is a tremendous health and safety threat posed by C&D  debris will be back in a few months advising the Board that no such risks exist when C&D debris is disposed in their mine sites.  Bringing the two sets of regulations together will put an end to such self-serving hypocrisy.

Response: Comment noted. 

----------------------------------------------------------------------------------------------------------------------

C2-48.4
We understand that the certified Disposal Operation Plan constitutes the necessary certification. However, the text appears to say that the construction and compaction itself, after the completion of the reclamation, is what is “certified”.  Such an interpretation obviously would not make much sense from a regulatory view, since the qualification of a site as and Engineered Fill Operation must occur prior to the site being completely filled.  

C2-48.5
“Acceptance of shredded tires and other inert debris pursuant to Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect.”

We have a slight language suggestion to make clear  that this provision refers to materials permitted by the WDR’s, and not non-conforming materials required by WDR’s.

Response: These comments are outside the scope of this regulatory process and should be addressed in Phase II of the regulatory process for construction and demolition and inert debris disposal tiered regulations.

----------------------------------------------------------------------------------------------------------------------

C3-54.7 
We continue to question why the regulations are being viewed in a vacuum, and suggest they should be considered at the same time as the related Phase II, C&D Disposal Regulations.  We cannot understand why the processing regulations and disposal regulations are not being addressed at the same time, and believe the failure to do so is creating discrepancies that are contrary to the stated goal of promoting the recycling of C&D debris.  The draft disposal regulations allow exemptions from any regulation whatsoever in many cases, and only imposes a registration tier for a great deal of the same type of material that passes through C&D processing facilities. These proposed regulations contain little if any oversight and inspections, no tonnage limitations, and no liner requirements.  How can it be that there is no health and safety threat in permanently disposing of C&D debris in the ground, where it could impact the ground water and have other impacts, if there is a health and safety threat for the same material to be processed? How can it be that the risk to health and safety requires daily tonnage limits and residual caps for each of the various tiers, yet imposes no limits on the amount of C&D debris that may be permanently disposed in a hole in the ground. How can it be that permanent disposal has no health and safety impact yet storage of the same material for more than a year does? This simply makes no sense. The answer is not to impose greater requirements on disposal, but to recognize the same finding that no risk to health and safety exists should apply to processing facilities.  As drafted, the regulations encourage dumping C&D debris into unregulated disposal sites, where no inspections or other “hassles” will exist, instead of encouraging recycling and reuse of said waste. The practical result of splitting the consideration of Phase I and Phase Ii is that the same entities that with a straight face now assert there is a tremendous health and safety threat posed by C&D debris will be back in a few months advising the Board that no such risks exist when C&D debris is disposed in their mine sites. Bringing the two sets of regulations together will put an end to such self-serving hypocrisy.  

Response: Comment noted. Please note that C&D debris disposal as currently proposed in the Phase II disposal regulations would be regulated exactly the same as a municipal solid waste disposal facility. Type A inert debris would be regulated in the Registration tier as an Inert Debris Type A disposal facility. Asphalt and concrete, not C&D debris, would be regulated as an inert debris engineered fill operation in the EA Notification tier. 

----------------------------------------------------------------------------------------------------------------------
Diversion Issues

C1-1.7  The issue relative to inert fills and whether the material deposited should count as disposal or diversion should be settled prior to implementation of these regulations. Many jurisdictions could be adversely impacted by such a ruling after these regulations are put in place.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Economic Impacts & The Fiscal Analysis

C1-4.10 Independent recyclers we have talked to said they will not be able to get a solid waste permit, and will have to shut their doors or not even start up if the proposed regs go through as written. That is why CIWMB’s cost estimates as to the ramifications of the proposed regs on small businesses are unreal, unless they think it is a minor expense for a company to go out of business, or that the combination of public hearing and incredible legal and consulting costs of at least $200,000, with no guarantee of success, is not a barrier too high for a company to enter the C&D recycling marketplace. We know it is.

C2-30.5
Because the SWP will be such a dire financial burden on small businesses, we expect the IWMB to make an economic impact analysis on what the implementation of the proposed tiered regulations will have, before the rules are implemented. To do otherwise would leave the board vulnerable.
Response: Comments noted. CIWMB staff made an initial determination that although some facilities may have increased compliance costs, the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states. In making this determination, the CIWMB relied upon a survey of businesses and an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.

----------------------------------------------------------------------------------------------------------------------

C2-30.3
Another effect of getting an SWP will have on a true C&D recycler is that when going through the public comment process, many of the plant’s neighbors will not be happy to learn that a solid waste facility, not a recycling facility, will be next door. In the public¹s mind, and no amount of ”education” is going to change this, solid waste equals garbage. Never mind that C&D is different from MSW, much more benign, few companies and no residences are going to want a solid waste facility next door, especially when they thought it was a recycling facility, which is what they are.

Response: Comment noted.
----------------------------------------------------------------------------------------------------------------------

C1-6.3
COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES Per the Notice of Proposed Rulemaking, page 5, Board staff’s economic research indicated the initial cost to at least seven facilities potentially subject to the regulations within six months of the effective date would be $2,043.  The CDC disagrees with this amount and questions the extent of the research.  Numerous facility operators have indicated their costs have been or will be much higher.  

C1-6.4
One facility operator, in anticipation of implementation of the Proposed Regulations, began the process last year to acquire a new permit to operate in a higher tier as would be required by the Proposed Regulations.  The operator has indicated his costs have exceeded $50,000 so far in consultant work to prepare the various studies and reports to satisfy the local planning department.  Because of the wide-ranging requirements (and barriers) of jurisdictions throughout the state, it is unpredictable to what extent facilities must submit in order to acquire the necessary permits to comply with new “tier placement” as established by the Proposed Regulations.  

Response: CIWMB staff made an initial determination that although some facilities may have increased compliance costs, the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon a survey of businesses and an analysis by Cal/EPA’s Agency-wide Economic Analysis Program. This analysis does not include the costs associated by hiring a third party to prepare a environmental impact report, which is an area where some facility operators may spend higher costs. One of the key reasons the Board is allowing a Full permit phase in process pursuant to section 17385(c) is to allow operators to factor in the costs of developing the permit supporting documents.
----------------------------------------------------------------------------------------------------------------------

C1-6.16 
The proposed regulations would increase the LEA workload.  However, current fiscal constraints would make it difficult to increase staffing or make other provisions to respond to expanded responsibilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-8.4
The record keeping for jurisdictions, operators and LEAs will be very, very costly for an activity that is not funded, and for which the statewide purpose of regulation is not better defined.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-31.2
CWS is a company that hand sorts over 350 tons of mixed C&D materials daily and accepts an additional 150-200 tons per day of inert materials. I employ over 95 full-time people to achieve an approximate 75% recycling rate. I can do no better without sizable capital expenditures that are not possible given the current economic climate and the real possibility of restrictive regulation impeding my ability to raise the necessary capital to acquire a full SWFP. I estimate the total cost of compliance to be in excess of $200,000.00. Not including the management burden during the process.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-38.1
Our client strongly disagrees with the analysis of Board staff regarding the financial impact the proposed regulations will have upon small businesses. We respectfully request that you reconsider your analysis, and point out that all testimony to date suggests the fiscal impact is far greater than what staff has stated.  At a minimum, our client requests that the Board direct the Office of Administrative Law to independently assess the financial impact of the regulations as proposed.  

C3-54.8
The financial impacts of the regulations have not been appropriately analyzed.  We strongly disagree with the analysis of Board staff regarding the financial impact of the proposed regulations. We respectfully request that you re-consider your analysis, and point out that all testimony to date suggests the fiscal impact is far greater than what staff has stated.  At a minimum, our client requests that the Board direct the Office of Administrative Law to independently assess the financial impact of the regulations as proposed.

Response: Comments not accommodated. CIWMB staff made an initial determination that although some facilities may have increased compliance costs, the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon a survey of businesses and an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.

----------------------------------------------------------------------------------------------------------------------

PH-5.5

The financial impact will be very great.  I was ready to come up here today and ask you to remove the phrase regarding that the regs are supposed to promote C&D recycling.  However, with this continuance and a chance to work and get these regs fixed, for now let's leave it in there -- I respectfully ask that you leave it in there.  And then see what we can come up with next.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
Effective Date Of The Regulations

C1-5.24
  A "Grandfather Clause" exemption for existing facilities should be considered.  We believe existing facilities should be exempt from being required to comply with the regulations after the fact.  As an alternative proposal we suggest that existing facilities that have gone through local discretionary review, including CEQA compliance, be allowed two years to come into compliance with permitting requirements, unless the EA determines a facility creates a specific health or safety concern, in which case such a facility would be required to comply with the permit requirements within a reasonable amount of time.  

C1-5.25
  At a minimum, some language regarding implementation is needed to allow a reasonable period of time for existing operations to come into compliance after the regulations are adopted.  At a minimum, a 180 day period should exist.  

C1-6.5
The impacted facilities may require time extensions to comply with their local jurisdiction’s conditions prior to issuance of permits due to the increasingly restrictive nature of acquiring the permits.  If, under the Proposed Regulations, a facility must upgrade its permit, the facility may be in violation of the Proposed Regulations when implemented.  These facilities could be required to cease all or part of their operations until the proper permits are obtained, thereby accumulating financial impacts over and above the costs of acquiring a new permit.

The CDC strongly recommends the Proposed Regulations include a Phase-In period of at least twelve (12) months from implementation of the Proposed Regulations to allow impacted facilities time to obtain the appropriate permits.  

Response: These comments have been partially accommodated by allowing a two-year phase in for the full permit pursuant to section 17385 (c). 

----------------------------------------------------------------------------------------------------------------------
Fire Prevention Plan Language

C4-10.5 17383.3 (f)  Mandating that operators provide LEAs with requirements of other agencies and for LEAs to inspect, evaluate, approve and/or enforce these requirements is not consistent with AB 1220 statute or CIWMB and LEA statutory responsibilities and authorities. LEAs are not trained to inspect, evaluate, approve or enforce fire plans or fire codes. Placing such responsibilities on LEAs could open them to liability issues should something still go wrong despite the regulatory requirements.

Response: Comment noted. The Board at their March 28, 2003 meeting directed staff to make this change.

----------------------------------------------------------------------------------------------------------------------
Hazardous Wastes

PH -1.4
As part of that recognition of this waste stream, we submit to the Board that beyond the conventional wisdom that says that everything in the world goes into these containers, these boxes, no matter what we happen to call the box, we know that everything in the world goes into them, and specifically I draw your attention to the attachment that has been prepared.  And Page 2, waste audit study for the building construction industry, prepared for the precursor for the Department of Toxics, and that lists a substantial list of materials that are both found on construction sites and also in – associated with C&D wastes.

Key among those are all the key ingredients of a disaster should they not be managed appropriately.

Response: Comment noted. However, CIWMB staff reviewed this document which included a list of hazardous materials and found that this document is an audit of hazardous waste handling at two bay area construction sites – not an audit of C&D wastes at a recycling or processing site. However, the author of this document did find solvent soaked rags in the construction site dumpster and recommended laundering them versus disposal. 

----------------------------------------------------------------------------------------------------------------------

C1-23.1
It is my understanding that paint which is peeling, flaking or otherwise not adhering to the wooden surface and has a lead content greater than 1000 ppm or 5 ug/l would be classified a hazardous waste for disposal in California.  Many buildings both commercial and residential which would be heading for demolition are probably decades old and likely to have some lead paint.  In regards to your proposed regulations, will it be required to have a building inspected for peeling paint and lead content, prior to demolition and land filling or incineration?  The US EPA has stated that peeling lead painted construction debris is a health risk and the debris if determined not to be a RCRA hazardous waste should go to a construction/demolition (C&D) landfill and not a municipal landfill.  If this is accurate, how many C&D landfills are there in California?  Would your proposed regulations address this issue?  If there were dust coming off the demolition project onto neighboring property and the dust contained lead exceeding regulatory levels, would the project owner and contractor and permit issuing agencies be protected against CERCLA third party liability? 

Response: The requirements of Article 5.9 address the activity of processing and transfer of non-hazardous C&D debris and inert debris. This comment is outside of the scope of these regulations.

----------------------------------------------------------------------------------------------------------------------

C4-2.1
These proposed regulations would allow hazardous wastes to be co-mingled with other solid waste streams and allow hazardous waste streams to be classified and managed as “inert” waste.  These issues were brought to your attention in 1999.  Why would an industrial waste be treated if it were not hazardous?  Federal and state environmental law does not allow a toxic waste to be diluted in an attempt to re-classify this waste as non-hazardous waste.  High concentrations of heavy metals are toxic regardless of whether they have been treated (chemical fixation). Another description for treated industrial waste is contaminated sludge or contaminated soil.  On 

March 18, 2003 during your monthly board meeting, the Teamster representative provided the second example when he listed several types of construction wastes, which are hazardous: i.e., lead solder, lead paint etc. Lead is a heavy metal and it is toxic. 

C4-2.2 The Porter-Cologne Act clearly states that no activity will be allowed which in any way results in the degrading of our states water quality. RWQCB’s and CIWMB do not have the discretionary right to allow “just a little bit of degradation”.

Response: The requirements of Article 5.9 address the activity of processing and transfer of non-hazardous C&D debris and inert debris. These comments are outside of the scope of these regulations.

----------------------------------------------------------------------------------------------------------------------
C3-50.1
We oppose the 1/23/03 version of the C&D/Inert Debris processing regulations because it allows a C&D facility to handle 50-300 tons per day with a registration permit.  Because the C&D waste stream often contains hazardous material, we believe that 100 TPD should be the maximum allowed under this type of permit. Without this limit, public health and employee safety could be compromised.

Response: Comment noted. Hazardous materials may NOT knowingly be accepted at any site regulated by this Article. If hazardous materials are inadvertently accepted, they can be segregated from other debris when identified in the load-checking program, be prevented from receipt through signage and customer education, or handled pursuant to Department of Toxics Substance Control requirements.  

----------------------------------------------------------------------------------------------------------------------

C1-20.4
We are concerned that the proposed tiered structure for CDI processing facilities (small, medium, large) may not be sufficiently protective of human health, safety and the environment when managing commingled C&D wastes.  While C&D materials may not contain much putrescible waste, commingled C&D wastes may include a wide variety of hazardous construction materials, including: lead based paint, treated wood including arsenic treated wood, petroleum products, asbestos, electronic components and parts, PCB capacitors, fluorescent light bulbs, mercury switches, etc.   These wastes may thus pose different, but equally significant threats as do traditional putrescible solid wastes.  For this reason, Waste Management believes that C&D processing facilities that may manage C&D wastes that contain these hazardous components should be subject to stringent scrutiny and regulation by the Board and LEAs – at least as stringent as the tiered structure for putrescible solid waste transfer/processing facilities.   Allowing C&D processing facilities to handle large quantities of such wastes with a minimum of oversight is not appropriate.  Waste Management strongly requests that the tiered structure be more closely aligned to that of transfer/processing facilities.  That is: small CDI facilities – less than 15 tons/day; medium CDI facilities – between 15 and 100 tpd; large CDI facilities – greater than 100 tpd.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

Permit Perception

C2-37.3 
Obtaining a full solid waste permit may not be easy for some existing facilities now operating in complete compliance with local land-use issues and a conditional use permit.  C&D recycling facilities should be called what they are, not solid waste facilities.  We do not handle garbage.  Those who are handling or processing garbage are not C&D recyclers.  If a new permit is required it should be called a C&D Processing Facilities Permit, not a Solid Waste Facilities Permit.  Would you like to live next door to or own property next to a C&D processing facility or a solid waste facility?  It is a matter of perception, they handle garbage and we recycle C&D.  Please consider this, as existing facilities will be scrutinized by neighbors and competitors when they apply for a new permit.

C2-28.4 
Many recyclers are concerned that the label of a ‘Full Solid Waste Facility’ is ominous and will discourage local support for C&D recycling facilities.  By simply changing the permit title to ‘Full Permit’ from ‘Full Solid Waste Facility Permit,’ this concern can be avoided.

Response: These comments have been accommodated by amending language throughout the regulations from ‘Full Solid Waste Facility Permit” to “Full Permit.”

----------------------------------------------------------------------------------------------------------------------

Permit Tiers Miscellaneous

C1-19.81
These proposed regulations create a very complicated, messy and confusing regulatory web that the public health concerns associated with this type of material or the facilities that process it do not justify.  We believe that if regulatory oversight is to occur at C&D entities, a notification tier is more than adequate to insure the protection of public health and the environment.  If CEQA is required for a particular entity, then a registration permit requirement is more than adequate, but in no case can we see the justification of placing C&D entities into a full permit tier.  We feel that there is simply no equal comparison between the health and safety threats inherent at a MSW transfer station verses a C&D entity.   

C1-19.101 Again we strongly recommend that if oversight is to occur at C&D entities, a notification tier is more than adequate to insure the protection of public health and the environment and if CEQA is required for a particular C&D entity, then a maximum of a registration permit requirement is totally adequate.  Full permit requirements for C&D entities are not justified.   

C1-19.9  
We cannot concur that an entity that is to be excluded should be subject to two and a half pages of a complicated and confusing slew of conditions.   These conditions are based on LEA observation, but exempted entities are not controlled or inspected by the LEA, so there is no practical way the LEA could even know if they were or were not maintaining their exemption criteria.  Expecting that LEAs will spend significant amounts of their time to determine if a given C&D entity meets all of these proposed conditions is unreasonable.  For the LEA to effectively determine if a C&D entity meets the criteria for regulation, there must be a simple and succinct method of determination.  The LEA needs to be able to be reasonably sure if a entity is subject to regulation immediately upon observing it for the first time, and not waste repeat trips and valuable time to study each of these many conditions and try and fit them to the entity.  Again, we believe that if LEA oversight is to occur at C&D entities, a notification tier is more than adequate to insure the protection of public health and the environment and if CEQA is required for a particular C&D entity, then a maximum of a registration permit requirement is adequate.  A general level of oversight consistent with a notification or registration tier for all C&D entities would satisfy the CIWMB’s desire to require inspection of these entities, insure a minimum of quarterly inspections by the LEA at all C&D sites, save valuable LEA time and resources, allow the LEAs to collect fees to support their inspections, and alleviate the vast majority of these complex and contradictory regulations. 


C2-31.1
Although encouraging in theory, the new tier thresholds and residual requirements simply disguise the attempt by the major solid waste companies to restrict competition through costly rules and regulations. I ask you to note that those same companies that oppose greater tonnage and residual targets are the firms that currently do not physically separate C&D materials for re-use, thus their motives and expertise is highly suspect.

I offer a different perspective:

 Imagine the Los Angeles market in three to five years when the regional landfills close and WM, BFI and Republic are forced to rail-haul all of their daily volumes of MSW and C&D (i.e. ADC) to their already built and paid for desert disposal sites at a conservative internalized cost of $65-70 per ton. A 40-yard container will, at a minimum, double, possibly even triple in cost to $550-$1000.What a bonanza for the multi-nationals; no actual recycling required and the accounting bonus of billing their collection divisions, from the landfill side, the inflated cost of the process. It is widely published and acknowledged the 50% plus margins landfill operations earn. Landfills print money. One-time upfront capital costs approving and constructing the landfill, and the balance consists of minimal operating expenditures. Meanwhile, all cities with exclusive franchises provided by the firms mentioned above, as well as their residents, ultimately pay the higher cost. 

 Now imagine three to five years from today when actual C&D recycling companies, similar to CWS, will offer the same service at 2003 rates adjusted to the CPI. Today’s $300 40-yard container may cost only $350-400 five years from now. Factor in the real potential of higher commodities prices, as well as competition from other C&D recyclers, and the rates even are lower. Clearly the consumer and the environment benefit together.

 Envision the large waste companies three to five years from today when their exclusive franchise agreements come up for renewal and their rate structures have tripled. You can count on companies like CWS to stand in local council chambers and inform the public and the “powers that be”, that we were able to provide the very same service for 1/3 of the cost and provide a greater environmental benefit - the public outcry will be enormous. The franchise system, so important to the companies that fear open and free competition, would unravel and the highly profitable C&D waste stream would vanish from the multi-nationals completely. Ultimately the consumer will benefit, as will the environment.        

C2-30.6
In addition, no matter how the analysis comes out, the SWP requirement will be a barrier to more recycling in California, and will set back by a decade the C&D recycling industry in the state. This is because the hauling and landfill companies would have control of the C&D waste stream, and they have not demonstrated the ability to recycle C&D into value-added products. Indeed, we recommend that the board survey how much of California¹s C&D waste is taken in by Waste Management, Allied, Republic, and Norcal, and how much of it is now recycled. ADC production, as practiced by them, is sham recycling and should not be counted in their recycled tonnage.

C1-24.10  Daily Tonnage Limits are Not Realistic Per Facility Type. Placing C&D processing operations and facilities into different tiers, based on types of operations and daily tonnage is a good approach. 

C1-5.3 
The impact of current regulations is to require any meaningful recycling business to obtain a full solid waste permit. As drafted, the regulations create various types of business that fit into one of several tiers.  Depending on the tier a business is either completely unregulated or must meet some level of regulation up to obtaining a full solid waste permit.  As drafted the regulations are over burdensome, and will decrease recycling opportunities by effectively requiring that any meaningful recycler obtain a full solid waste permit.  The unregulated tier is illusory because of its requirement that material be source separated by material type at the site of generation, which, as a practical matter, means there will never be any C&D Recycling centers.  

C1-5.16
How can it be that permanent disposal has no health and safety impact, yet storage of the same material for more than a year does?  This simply makes no sense.  The answer is not to impose greater requirements on disposal, but to recognize the same finding that no risk to health and safety exists should apply to processing facilities.  As drafted the regulations encourage dumping C&D Debris into unregulated disposal sites where no inspections or other "hassles" will exist, instead of encouraging the recycling and reuse of said waste.  We concede that for a very large operation a full solid waste permit may be appropriate simply due the amount of incidental putrescible waste that may exist.  We also concede that for smaller operations some level of regulation is appropriate.  However (and as more fully discussed in the next section hereof) the level of regulation should mirror the real risk posed by C&D Debris. 

C1-24.1  General Policies. CMRA of Southern California supports the concept of placing C&D and inert debris processing facilities and operations into regulatory tiers, to the extent that this supports C&D reuse and recycling while protecting the health and safety of the public. CMRA feels that the C&D regulations should promote and enable C&D reuse and recycling, and that the regulations should be crafted to be reasonable, fair, enforceable, and cost effective. Essentially they should optimize opportunities for recycling, not diminish them. They should take into account their impact on existing C&D recycling businesses, some of which have invested millions of dollars into their operations and equipment. While it supports C&D reuse and recycling, CMRA formally opposes sham recycling operations and facilities. While CMRA of Southern California supports the concept of regulatory tiers for C&D, we are opposed to the proposed regulations as currently written.

PH-4.21
We really need to have the health and safety issues addressed.  

And it's our opinion that we'd like to see 100 tons a day maintained until we can get the health and safety issues resolved.

PH-9.5
Adding Parts 1 and 3 to the tiers for the processing facilities through the notification and registration tiers, no one is going to be able to comply with that.  They're going to be so restricted that they're going to have to have a full solid waste facility permit as well.  

C4-8.5 
C&D recycling and processing facilities that handle over 100 TPD should be subject to environmental review, public hearing, local conditions and monthly inspections.  However, attempting to fit these facilities into a regulatory framework designed for solid waste disposal and transfer stations is unnecessarily burdensome and costly for both project proponents and regulators.

C3-50.3
SDCDA respectfully requests that the proposed “Tier Regulations” be amended to: (1) set a 100 tons per day limit for a registration permit; and (2) require a full solid waste permit for any C&D facility that handles more than 100 tons per day.

C3-51.1
We realize that at this juncture in the Board’s approval procedures, the principal items now available for comment are the criteria for slotting Small and Medium Volume CDI processing facilities (tonnage, <100 and 100-300 tpd and residual levels for the mediums at no greater than 30%) and the added nuisance language relative to CDI and inert recycling centers. We have no objection to these changes. Indeed the proposed modifications for the small and medium CDI facilities will ease matters for those affected businesses.

Response: Comments noted and not accommodated. This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations. The Board also found that the medium volume CDI processing facility 40% residual limit would ensure a cleaner waste stream by giving an extra safeguard relative to concerns with these sites being unable to comply with the C&D definition and State Minimum Standards.
----------------------------------------------------------------------------------------------------------------------

C4-10.2 17381 (g), (t), and (cc). The volume/weight limits in these sections have become completely arbitrary and should just remain consistent with other transfer and processing limits.

Response: Comment noted and not accommodated. This tier placement, based on tons per day received, resulted from staff's analysis and lengthy discussions among stakeholders, staff and the Board.  (See transcripts of Board meetings and Permitting and Enforcement Committee meetings, as well as the numerous written and oral comments made by stakeholders and members of the public in workshops and other public meetings.)  Based on the information presented, the Board found that daily tonnage accurately served as a measure by which to evaluate the potential health, safety and environmental risks associated with the materials being handled at an operation or facility.  Based on all the information presented to it, the Board determined that the public health and safety and the environment were adequately and appropriately protected from the risks associated with the waste stream in question by setting the tonnage range for each type of operation or facility at the level the Board specified in these regulations.

----------------------------------------------------------------------------------------------------------------------
Unannounced Inspections

C4-10.4
17383.3(a), 17383.4, 17383.5(h), 17383.64(g), 17383.7(f), 17383.8(g) and 17383.9(a) This is excessive restriction and dictation of LEA activities and scheduling. Furthermore, it is not consistent with other solid waste facility and operations requirements. If this is necessary, it needs to be placed in the LEA Certification requirement sections of Title 14 for consistency. However, nearly all, if not all, LEA inspections are conducted unannounced and are conducted at irregular intervals to the greatest extent possible, but they are mandated Monthly, at all “facilities” (significantly more than any other environmental health regulated operation or facility, many with much more significant threats and hazards). Environmental Health programs (and LEAs) have been inspecting the wide variety of operations and facilities for many years unannounced and as irregular as scheduling permits.

Response: Comment noted. The Board at their March 28, 2003 meeting directed staff to make this change based on their concerns regarding a perceived lack of clarity in regulations that all inspections should be unannounced and at irregular intervals.

----------------------------------------------------------------------------------------------------------------------

Weight Records Requirement

C4-10.6
17383.3 (k), 17383.4(i), 17383.5(l), 17383.64(j), 17383.7(j) and 17383.8(i) 

This is not practical or reasonable in all situations or locations. Many rural areas may not have scales readily available, and it is an excessive requirement to place on a single C&D operation. This requirement is not consistent with, and is greater than, for all other solid waste transfer, processing and disposal operations or facilities. This requirement does not encourage (and actually discourages) such supposedly desired reduce, reuse, or recycle operations.

Response: Comment noted. The Board at their March 28, 2003 meeting directed staff to make this change based on the need for accurate records of which a large part of these records are dependent upon. Please note, that the requirement allows the use of scales located off-site.

----------------------------------------------------------------------------------------------------------------------

Miscellaneous Comments

(These comments are not specific to one section or are general in nature)
C1-25.3
As a site operator our goal is to be able to accept C&D debris, inert debris (concrete and asphalt), trees and brush. All of this debris can be processed properly with some of the same equipment. As I said there is a great deal of overhead to operate a site and it needs to be as versatile as possible to make it profitable. 

Response: This comment has not been accommodated. The scope of this rulemaking package is limited to the processing of C&D debris and inert debris. It does not encompass trees and brush unless they result from construction work when commingled with dirt, rock, inert debris or C&D debris. The transfer/processing requirements of Article 6.0 are the more diverse regulations.

----------------------------------------------------------------------------------------------------------------------

C1-19.82
While we do not understand the proposed threat that these regulations are attempting to regulate, we also cannot concur with the notion that there are any threats that are inherently associated with C&D entities that justify such stringent regulation.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-34.1
The regulations as currently written will limit rather than encourage the availability of affordable processing options.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-28.7
We strongly support the enactment of C&D processing regulations that encourage recycling while ensuring the protection of public health and the environment, and we are truly pleased that a permanent registration tier has been reinserted into the proposed regulations. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-8.3
Local jurisdictions, franchise haulers, and permitted facility operators have proceeded in good faith for more than a decade to develop the C&D recycling infrastructure to protect the public health and safety and to meet the diversion requirements.  The investment already in place for building and operating facilities and for tracking the waste stream, will suddenly be put at risk for 50% diversion compliance due to this redefining of the ground rules.  Changing the ground rules now, to liberalize the permitting process on what is called “disposed” for these typically very heavy materials seems patently unfair.  These materials, by and large, are now kept out of permitted waste disposal sites by virtue of the existing permitted processing infrastructure, and this prolongs the available disposal capacity of the State.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-31.3
If the board chooses to succumb to the misleading message of the opposition and impair my ability to marginalize my investment by not allowing at least 500 incoming tons per day of material and lowering the residual requirements, my company will eventually cease to operate. This would leave over 95 people out of work and direct over 100,000 tons of recyclable material into a landfill (to be recycled as “ADC”?).

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-11.1   The CIWMB sends a strong message to the general public about recycling priorities when it promulgates regulations as well as a message about health and environmental impacts.  The “higher and better use” goals expressed by CIWMB policies are frequently thwarted by the way regulatory policies are set and/or implemented and the resulting actions of municipalities and LEA’s.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-11.10
CIWMB staff appears to have done little to tie their regulatory decision-making process to actual, documented environmental or health-related impacts.  The grading and inert issues are two examples of this problem.  So is, in my opinion, the issue of co-mingled C&D recyclables (see #8 below) in many, if not most, cases.  I believe that all draft regulations should be accompanied by at least a narrative describing the environmental concern that prompted the regulatory language rather than leaving all impact documentation for the very end.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-17.9
We believe that the Board’s efforts to provide a more consistent regulatory environment for C&D wastes will help maintain a healthy recycling industry for this material into the future.  However, the regulatory package proposed would make enforcement difficult and could have the unintended consequence of facilitating the propagation of less than desirable operations and facilities that could threaten the industry as a whole.  We are anxious to continue productive discussions with staff on the development of the regulations.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-30.11
The current version of the C&D tiered regulations before the board are not a compromise of the recycling industry versus the landfill industry.  As written these regs will benefit the large landfill and hauling companies. That in itself cannot be construed as all bad, except if you want to promote recycling in your state. Indeed, we in the recycling sector wonder why there has to be a compromise with the landfill companies we do not expect them to compromise with the recycling industry over landfilling techniques. With their poor track record in C&D recycling, what right do they have to dictate C&D recycling plant regulation? Their comments should be looked upon as self-serving for continued landfilling of recyclable materials.
Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
C1-5.2 
At the outset, let us be clear that we support the Board's effort to regulate this portion of the solid waste stream.  However, our comments are based on the belief that the regulations as currently drafted go too far.  It is important to bear in mind that a facility that accepts debris from a construction site for recycling purposes is dealing with a much different waste stream than a MRF which is intended to accept general garbage from homes and businesses for recycling.  The regulations as drafted treat construction debris recycling facilities as if they are MRF's accepting loads of garbage.  There should be no reason for the type of facility we are dealing with to have to obtain a full solid waste permit, and the regulations should be better focused to address the difference between these type of facilities and MRF's.  The impact of too much regulation on construction material recycling facilities will be to limit, if not even eliminate, recycling opportunities, instead of increasing them.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-12.6
We're very concerned about some sort of grandfathering language, something in writing that’s concrete, so that we're not going to have to stop operating for however long it might take, to get the appropriate level permit.

Response: This comment has been partially accommodated by adding section 17385 for phase-in language to obtain a Full Permit.

----------------------------------------------------------------------------------------------------------------------

PH-1.1 At a fully permitted transfer station, whatever is inside that container that is acceptable at that transfer station is effectively managed with oversight by this Board and the local enforcement agency. The distinction being, what we're talking about here, is to allow that container, that could contain and does contain everything in the world, as you'll see in the attachment to my testimony, that's the control that industry believes is needed.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-1.3 It is this extensive experience that leads us to the conclusion that commingled C&D waste processing operations and facilities demand a high level of oversight to protect the public health and safety.

Response: Comment noted.

PH-5.2
One of the problems we see is that we don't think C&D is a dangerous material.  No where else have I – I covered this nationally -- have I ever seen anyone call it a dangerous material except when they want to maintain control of the thing.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
Ph-8.1

Four or five years ago when these regulations were initially proposed the problems that were stated at that time were health and safety concerns with facilities that were setting up in jurisdictions of southern California, northern California to process C&D materials for a fee.  They would accept these materials into a lot sited in places that were typically unregulated, and then shut them down or walk away. And you ended up with operations that had a lot of materials sitting in empty lots with neighbors 

complaining.  That's where the regulations started a long time ago.  And I don't think we've come very far away from those health and safety concerns to this day.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-6.2
The real question is, as it's been posed here, what's in that box? And the question of what are the health and safety issues that are associated with the materials that are in that box?  We believe that there are comparable health and safety issues as with any other solid waste, and that is why we have asked that staff set up a procedure whereby they come and look at the facilities and see for themselves what's in the box and bring with them whatever other technical resources they need and either from Toxics or from any of the other State agencies that are associated with this issue.  We believe that an examination of what's in the box will demonstrate what our contention is, is that these materials do have the same health and safety issues as regular solid waste.

Response: Comment noted.
----------------------------------------------------------------------------------------------------------------------

PH-3.2
It's key to -- and again not only what you call the boxes and what you call that site, a deconstruction site, regardless of where these boxes are placed. There are things that go into those boxes that don't belong in those boxes.  We have a difficult time asking our people on the curbside what to put out in their curbside containers.  It's more difficult, much more difficult asking contractors to do the same, "Please don't put anything but woods, concrete."  Those are the things we ask.  However, when they're brought into our transfer  station, it contains much more than just what we have asked.  It contains things that are hazardous.  We have a screening program and a load-check program at the transfer stations, as you know.  So we're able to screen out a lot of that material.  But the point is, we place it there, we talk to the contractors.  Unfortunately, at nighttime, off-hours, when the contractors aren't there, or the people who they hire to load these boxes are putting things in those box that again don't qualify as deconstruction type material or, again, C&D.
Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-10.3      Now, based upon that statutory definition, all of our contracts, all of our franchise agreements, all of our permits are written based upon that statutory definition. The impact potentially that calling the C&D something because somebody thinks it doesn't sound quite nice enough for them, but the statute clearly defines as a waste, has tremendous implications to those existing agreements that were negotiated in good faith.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-42.1
As currently written, the regulations will be very difficult to enforce and implement. I realize that industry has a very strong lobbying and interest in the regulations, as they should have, but the LEA’s are the agency to implement all suggested changes in the regulations and unable to make many of the Board meeting in Sacramento.  The new changes should have thorough review and consideration by the LEA and in the state.  With the short length of review following substantial changes in the last month, it is needed, but difficult for the LEA Technical advisory groups and Roundtables to coordinate and formulate how the current regulations will affect them.  More time to review the changes is necessary if you want the LEA’s to determine the ability to implement the regulations. 

There is new language contained in the most current draft regulations that was not included in the previous nine months of review.  The new draft language needs a very thorough review throughout the state before being approved by the board for implementation by the enforcement agencies. I would suggest that the Board contact LEA’s throughout the state to get their opinion on several issues and to fully examine whether the regulations can be enforced an implemented by the LEA’s including:

 Can the regulations be understood and explained to the experienced and novice recycler or solid waste manager?

 Can the regulations be adequately enforced?

 If the regulations were approved as is, is there a fee structure in place and a review  “structure” to impose conditions and review storage plans on businesses that are not subject to these regulations?

 Have the impacts for all tonnage limits within a proposed tier been evaluated for impacts so that the size of the operation is appropriately placed in a tier?

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C3-55.1
CRRC is deeply concerned about the timeline to finalize this regulatory effort and supports the alternative of emergency regulations to accomplish greater oversight of C&D processing operations and facilities. The Board could adopt the proposed 300 TPD registration tier, or not approve the proposed regulations.  In light of the Crippen Fire in Fresno County, the CRRC believes that emergency regulations are prudent in order to establish board authority over C&D facilities.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-8.11
 The CRRC has concerns about the adoption of seemly excessively liberal and arbitrary regulations, as compared with other existing regulatory requirements, for a portion of the waste stream that appears to have such limited potential adverse consequences.  In large part construction, demolition and inert wastes are already being processed and diverted through the existing recycling and diversion infrastructure.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-11.3
CIWMB recycling program staff have very little input into the regulatory process or the discussion of how regulatory language may impact diversion practices throughout the state.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C1-24.2  Perspective.   Monitoring the Construction and Demolition and Inert Debris Processing Regulations has been of real importance to CMRA of Southern California since it was established in November 1998. Prior to establishing the local chapter, and while with the City of Los Angeles, Kelly Ingalls was on the initial C&D Tiered Regulations working group. When the initial regulations were drafted in 1998, a two-part test was established, and C&D facilities and operations that met the 2-part criteria were considered “outside the tiers.” This meant that they were defined as “recycling operations” and not subject to the regulations. Since that time, the regulations have adopted a 4-part test that will in effect include nearly all C&D facilities except those that strictly accept site source separated materials. Only facilities such as scrap metal and road base recyclers will qualify as C&D recyclers. CMRA has commented in writing on the proposed regulations, has attended board meetings and local workshops, and included the regulations on its Quarterly Meeting agenda since they were drafted in 1998. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-32.4
We urge you to support independent recyclers and Industrial Carting's efforts in building Sonoma County's first C&D facility by adopting these positions. 

Response: 
Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-37.2
Is the solid waste industry concerned now, that C&D recycling is the right thing to do or is it because of local ordinances and state mandates that this debris is to be recycled or do they see an opportunity to monopolize this debris stream by over-regulating the smaller operations?

Response: Comment noted and the question is outside the scope of these regulations.

----------------------------------------------------------------------------------------------------------------------

C2-37.6
On the comments made by the Teamsters, I would like to respond that we are signatory to the Operating Engineers Local 3 (including our truck drivers).  Why would the Teamsters think that a C&D processing facility that is in full compliance but operating without a full solid waste permit is unsafe?  All business conducted within the state is regulated by Cal-OSHA, it is the same for everybody if you abide by the laws.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-45.1
The City of San Diego LEA is concerned that this proposed regulation package is too ambiguous and complicated to be an effective regulatory tool when applied to the real world.  We strongly recommend that these proposed regulations be abandoned and that the existing T14 CCR, Chapter 3 Article 6-6.3 be applied to CDI processing facilities and operations.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C2-45.2
The existing transfer processing regulations’ 3 part test is simple and clearly provides for 6 types of operations and facilities and adequately protects public health and safety and the environment.

The proposed regulations have evolved into 12 types of operations and facilities that are determined by applying various combinations of a 5 part test.  This is in addition to the existing regulations and makes implementing of permitting and enforcement requirements too complex.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C3-54.4
The Board should not allow itself to be bullied by threats of new legislation prohibiting the tiered system.  Madison has learned that the large haulers that own landfills and transfer stations, and who have tried everything to keep their market share, are now attempting to bully the Board into eliminating the Registration Tier with threats of new legislation that would prohibit regulations based on daily tonnage amounts. Obviously this legislation does not yet exist, and is nothing more than a threat. The Board must do what it feels is correct to protect health and safety, and should not be bullied by those who disagree with it. Reasonable minds can differ on what tonnage levels create the need for regulation. If those who fear reasonable action to protect health and safety to the point that they would even seek the “threatened legislation” are successful, the result will simply be for the Board to devise another methodology for determining how to place different facilities in different tiers. Of course, in the interim a void would continue to exist and all C&D facilities would remain unregulated – a result Madison does not support.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C3-55.4 
We are aware of the intensive nature of processing activities and believe that the public good is not served through enabling an entire class of solid waste facilities to escape adequate oversight.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C3-55.5 
The Crippen Fire underscores the need for regulatory action. We have suggested the route of emergency regulations due to the exigent circumstance that the Crippen Fire has created. Should the Board have alternatives to this approach that will result in acceptable controls we are interested to discuss in detail. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
PH-2.2           I think what's important is that the regs are going to be set up for what you anticipate to happen out in the field, and you're making some assumptions on what are happening in the field.  I think it takes a while, takes quite a bit of time to go out.  And what I would ask that you direct your staff to do over this period of time is to go out and visit facilities.

What you've got there is an example of a recycling facility, it's clean, nothing else is received. On Friday I went into our shop and pulled out some pictures of materials that have been picked up just in our community that would be brought into the facility as C&D.  And essentially what's in there are bags of garbage, you're going to see fluorescent light tubes and the like.  And they're going to be coming into the facility, and they're going to claim that they're C&D.  Okay. That's just what the reality of what's happening out there.  

Response: Comment noted and accommodated by an increased site visits by CIWMB staff in the month of October 2003.

----------------------------------------------------------------------------------------------------------------------
PH-4.1
When we talk about commingled C&D, we're really talking about mixed C&D waste.  And further, a lot of the people don't talk about debris boxes.  We talk about roll-out boxes.  I think it's important that we clarify the nomenclature and also the definitions that we have for this material.  

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
PH-4.2
It's important that we address the health and safety concerns before we talk about softening the rule-making process to allow additional kinds of facilities and operations.  I invite you and the staff to come and join with the industry.  We'd like to show you what's really happening in the field, particularly in southern California.  And I think my counterparts in the north would be willing to host opportunities for both you and the staff to see what the real world is as materials come into the roll-out boxes and then into the facilities.  I think things have been considered on a much lighter vein than they should be.  

PH-6.1
In the Phase 2, the design requirements for a C&D landfill are exactly what they'd be for a solid waste landfill for an otherwise trash landfill.  It would be a fully lined facility with all the appropriate protections with it. Our suggestion is to extend that same concept into Phase 1 and Phase 1 handling. 

Response: Comments noted and accommodated by an increased site visits by CIWMB staff in the month of October 2003.

----------------------------------------------------------------------------------------------------------------------

PH-7.3
I do want to leave with you a report which we made reference to a couple times -- a waste audit study of the building construction industry that was done by the Department of Toxics 10-years ago. This report indicates that there are over 60 types of toxic and potentially toxic materials that are routinely used on construction sites and that frequently end up being mismanaged and end up into your debris bins for management as a waste.  I strongly urge you to consider what may show up in the potential residual.  And you want to be careful to make sure that this material is sorted and properly managed at the facilities that are well regulated, well inspected, and well controlled.  

Response: Comment noted. However, CIWMB staff reviewed this document and found that this referenced document is an audit of hazardous waste handling at two bay area construction sites – not an audit of C&D disposal wastes at a recycling center or processing site. The only recommendation this writer could find for changes in disposal handling in this report was a suggestion to launder solvent soaked rags instead of disposing of them in the dumpster.

----------------------------------------------------------------------------------------------------------------------

PH-9.1            And one thing I would argue for, regardless of the continuation, as long as they have a set of regulations that is the final set of regs that we can all read and understand and use. I have a couple comments.  Just sort of the overall thing that I understood in 1998 is that the purpose of these regulations -- proposed regs is to encourage recycling and reuse of C&D debris and inert debris that would otherwise be disposed.  It is to enable recycling and not to restrict it.  That would be my understanding of why these regulations were put into place. What is the alternative?  You're either a scrap metal recycler or a road base recycler or you have a full solid waste facility permit.  These regs are intended to place different types of facilities into different types of tiers that are appropriate.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-12.1
But in doing that though I would like to ask that you at least consider that it's our view that much of the debate that you're hearing, has the two sides to this argument, seems to be coming from what I would call the have's and the have-not's. The have's being those larger waste hauling companies throughout the State who have a franchise interest that they're trying to protect.  They're trying to protect their market share. The have-not's would be people like my client, Madison Material, the same person also owns a company called Ware Disposal, a small hauling company.  But the have-not's tend not to have large franchise interests. Although it's not because they don't want to have them. They're certainly working on that. the San Diego County LEA, the Orange County LEA, and the Los Angeles County LEA have all expressed views and opinions that are similar with those views and opinions of the have not's.  And they I think should be viewed by you as people who have an objective interest in what's going on here instead of a self-interest in the economics involved.  I think that that's an important factor.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
PH-14.1
We're trying to make that distinction of inert inerts versus C&D inerts, between debris and inerts and we need to make those materials that we're dealing with quite distinguishable.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
PH-15.1
Be ready for “2136” applications to come to the Waste Board because a lot of these C&D recyclers, have the waste, they don’t have the funding to process or manage this waste stream. 

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-17.1 
But I think what you need to do -- is I'm so confused with this regulation stuff -- that we need to get down to two items.  I want to see anything made out of concrete asphalt, any concrete products separated.  These 

are the rules.  And the rules may be some of the ones that -- wood and plastic are under.  But with commingling -- rock, asphalt, dirt does not commingle with wood, plastic, and the others.  So I would like to see a set of rules for the concrete asphalt recycling so that I can understand them, and anybody else.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

PH-17.2 
I appreciate the comment by Mr. Jones about the people who go off site and have demolition jobs.  They're the worst.  They come in there and they start to bring in outside material.  If you want to promote good recycling in this State and clean recycling, you need the site specific and approved by EPA and whatever else, counting pollution. What happens to these sites, we had it just downtown Stockton, a site right in the middle of town. They come in with a crusher, turned out, they're creating dust right in the middle of town.  Number 1, it was not a heavy duty area like we have to be in.  But they started bringing in concrete.  "Oh, what are you bringing that in for?"  "Oh, we're going to fill the site."  Well, all of sudden they're hauling the gravel out.  And they're bringing dirt in to fill the site.  So you had a competitive operation right down the street from ours, which I did not appreciate. I think you need to limit it to -- if you're going to crush on site and you have a job and the material's going to be used on that site, fine.  But you don't bring nothing in and you take nothing out other than the debris. 

I think you need to have a source of – the originator of this debris sorted at site, especially in demolition.  When you start contaminating wood and plastics and metal windows and glass with concrete, you ruin what you want, the product that you can recycle and use back to save our resources.  Concrete asphalt can save 

the resources, which we're limited today with the rock, sand and gravel pits that we have.  But if you contaminate that, allow that to be contaminated on site, it doesn't get done.  It doesn't make the spec, we won't accept it.  I've turned loads away.
Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C3-51.2
It remains our position that the existing transfer/processing regulations adequately address issues that may arise with the handling of these materials. We have employed these existing regulations in the past to cause the cessation of an illegal commercial operation. We feel confident we can do so again if necessary.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-3.1
The CMAC supports the proposed regulations on CDI Debris and thanks the Board for it’s continuing support of the recycling activities by construction material producers.  The recycling of concrete and asphalt provides a quality source of aggregates, helps conserve natural resources, and reduces the amount of C&D material that might otherwise go to a landfill.  The regulations as drafted will allow producers of construction materials to continue this recycling activity without substantial further regulation, so long as certain requirements are met for separation of materials, residual, and putrescible waste.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-5.1
Sacramento County LEA supports the current version of these regulations.  The newly proposed tonnage limits for tier placement are a workable compromise.  The proposed reduction of time for the “phase-in” is especially important and useful at the local level. (Reduction from 3 years to 2 years to obtain a Full Permit) Although some questions still remain regarding handling of sites with multiple waste streams and rescinding exemptions, we are confident that CIWMB staff will provide training and guidelines after these regulations are approved.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-8.6
While the Board’s efforts over the years to utilize a tiered approach to regulating diversion facilities may have been well intentioned, the reality of the Phase I C&D rulemaking process raises the question of efficacy – if not the legal authority – of this approach.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------

C4-8.7
At nearly 12% of California waste disposal, C&D debris represents a significant volume of the overall waste stream.  We believe that the Board’s efforts should be focused on creating incentives for and encouraging C&D recyclers to expand and enter the marketplace.  We believe that the current version of the regulations fails this test.

Response: Comment noted.

----------------------------------------------------------------------------------------------------------------------
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