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August 2, 2001


Chapter 3. Minimum Standards for Solid Waste Handling and Disposal

Article 3.5 Temporary Stipulated Agreement Order

17211 Scope and Applicability 
(a) This Article is adopted pursuant to and for the purpose of implementing the California Integrated Waste Management Act of 1989 (the Act), commencing at Section 40000 of the Public Resources Code, as amended.  These Regulations should be read together with the Act.

(b) The purpose of this Article is to provide a means for an enforcement agency (EA) to authorize a temporary waiver from specific terms and conditions of a solid waste facilities permit for a limited period during a temporary emergency as defined in Section 17211.1(b). This Article does not authorize relief from requirements of State Minimum Standards, set out in Title 14, California Code of Regulations, Chapter 3, or other standard or requirement adopted by the Board.

(c) Pursuant to this Article, an Enforcement Agency (EA) may issue a stipulated agreement order defined in Section 17211.1(a) that provides a temporary waiver of specific terms and conditions of a solid waste facilities permit during a temporary emergency.

 (d) This article informs an operator, who holds a valid solid waste facilities permit, of the process for requesting a stipulated agreement order in the event of an temporary emergency.  


(e) This Article is not intended to limit the authority of the state or a local agency, including the EA or the Board to enforce the terms and conditions of a solid waste facilities permit that are not subject to the stipulated agreement order, State Minimum Standards, and provisions of the Act. 

17211.1 Definitions 
In addition to the definitions set forth in Section 17210.1 of Article 3, of this Chapter, the following definitions apply to this Article 3.5:

(a) “Stipulated agreement order ” means an enforcement document written by the EA that provides a temporary waiver of specified terms and conditions of a solid waste facilities permit issued to an operator pursuant to this Division.   This order, or an order by the EA to modify, cancel or revoke a stipulated agreement order pursuant to Section 17211.2(g) or 17211.2(f), is subject to appeal through the appeal process set out in Division 30, Public Resources Code, Parts 5 and 6 . 

(b) "Temporary Emergency" means a temporary, unforeseeable circumstance. This does not include a collection or disposal labor strike or competitive market changes. 

17211.2 Purpose and Limitation of a Stipulated Agreement Order
(a) A stipulated agreement order may only be used in the event of a temporary emergency. 

(b) A stipulated agreement order may only be used when the EA and operator agree that the circumstance contributing to the temporary emergency was unforeseeable.

©  An EA may use a stipulated agreement order for the express purpose of enabling an operator of an existing permitted solid waste facility to operate in a manner not consistent with the terms and conditions of the solid waste facilities permit.
(d)  The operator must comply with the terms and conditions of the solid waste facilities permit until such time as a stipulated agreement order is provided by the EA.

(e)  The term of the stipulated agreement order once granted by the EA, shall not exceed 90 days or less.      The EA may grant one or more extension of 90 days or less as allowed in Section 17211.6.

(f)  All permit terms and conditions, which are not the subject of the stipulated agreement order, shall remain in effect. 

(g) A stipulated agreement order may be modified; cancelled, or revoked by the EA without advance notice should the EA determine that any of the following occurs: 

(1) The use of the stipulated agreement order causes or contributes to, or threatens to cause or contribute to, harm to the public health and safety or the environment; 

(2) The terms of the stipulated agreement order are not being used expressly to handle a temporary emergency and are not in the best interest of the public health and safety or the environment; 

(3) The solid waste facilities permit has been revised to include terms and conditions that address the temporary emergency.

(4) The temporary emergency no longer exists so the stipulated agreement order is no longer necessary. 
(h) A stipulated agreement order shall be cancelled or revoked by the EA without advance notice should the EA determine that the operator is not in compliance with the time frames and requirements included in the stipulated agreement order under Section 17211.5 (c) and (d).
17211.3 Request for a Temporary Stipulated Agreement Order
(a) An operator may make a request to an EA for a stipulated agreement order.


(b) To obtain a stipulated agreement order, the operator shall submit a written request to the EA. The request for the stipulated agreement order shall include the following information: 

(1) A description of the temporary emergency, including a description of how the circumstance was unforeseen, which justifies a stipulated agreement order. 

(2) The specific changes in operation at the facility required to address the temporary emergency.

(3) The specific terms and conditions of the facility’s existing solid waste facilities permit from which the operator is requesting a waiver.

(4)  A requested date to begin implementation of the stipulated agreement order.

(5)  Actions the operator will take so the stipulated agreement order is no longer needed.

(6) Evidence acceptable to the EA that the operation of the facility under a stipulated agreement order is compliant with all applicable land use entitlements, all other permits affecting the facility, all applicable federal, state, and local laws and regulations, and the California Environmental Quality Act.

17211.4 Issuing A Stipulated Agreement Order
(a) The EA may issue a stipulated agreement order upon making the following determinations: 

(1) The operator requesting a stipulated agreement order holds a valid solid waste facilities permit. 
(2) The operator is in compliance and has demonstrated good faith in maintaining compliance with state minimum standards and the terms and conditions of the existing solid waste facilities permit.

(3) Operation under the stipulated agreement order will not pose a threat to public health and safety or the environment. 
(4) Any restrictions, conditions, or terms contained in the stipulated agreement order have been agreed upon by the EA and the operator.
(5) A stipulated agreement order may not be used for a recurring temporary emergency addressed by a previous stipulated agreement order. 

(b) Within 5 working days of receipt of the operator's request for a stipulated agreement order, the EA shall notify the operator in writing whether or not the request for a stipulated agreement order has been granted. If the proposed stipulated agreement order is not granted, the EA's notification shall contain reasons for the denial. The solid waste facility operator may again request the stipulated agreement order at a later date or submit necessary documentation to receive the stipulated agreement order immediately. 
(c) If a stipulated agreement order is not requested or a request is denied, the EA may address the changes required to address the temporary emergency through the processes and mechanisms included in Chapter 5, Article 4.  

17211. 5 Contents of A Stipulated Agreement Order
Contents of a stipulated agreement order are as follows, but not limited to:
(a) Specific terms and conditions of the solid waste facilities permit that are subject to the stipulated agreement order.

(b) Justification for providing the stipulated agreement order, including evidence supporting the finding made by the EA.

(c) Term of the stipulated agreement order, including commencement date, termination date and whether request for one or more extensions will be entertained under appropriate and specified circumstances.

(d) Actions the operator will take to revise its solid waste facilities permit or to modify its operations so that the facility will no longer need the stipulated agreement order.

(e) Actions the EA will take if applicable to assist the operator to no revise its solid waste facilities permit or to modify its operations so that the facility will no longer require the stipulated agreement order.

(f) Evidence that the operator and EA have agreed to the requirements set out in the stipulated agreement order.

(g) The specific changes in operation at the facility required to address the temporary emergency.
17211.6 Reporting Requirements for a Solid Waste Facility Operator 
(a) The solid waste facility operator shall submit a written report to the EA within 80 days from the date the stipulated order of compliance was granted.

(b) The written report shall include:

(1) Information regarding physical changes that took place as a result of the stipulated agreement order.

(2) Description of steps taken to find a longer term and/or permanent solution to address the unforeseen      circumstance.

(3) Either a request to discontinue the stipulated agreement order on a date certain, or a request to continue the stipulated agreement order for another 90 days.

(c) If the stipulated agreement order is extended beyond the initial 90 days, the operator shall submit a subsequent report, as described in subparagraph (b), to the EA.  The report shall be submitted once every 80 days until the end of the effective period of the stipulated agreement order. 
17211.7 Reporting Requirements for an Enforcement Agency 
(a) The EA shall transmit a copy of the stipulated agreement order request and granted stipulated agreement order to the Board within 5 working days of it being granted. 
(b) The EA shall transmit a copy of the stipulated agreement order request and verification of denial to the Board within 5 working days of the stipulated agreement order denial.

(c) The EA shall transmit a copy of verification of an extension of a stipulated agreement order to the Board with in 5 working days of it being granted.

(d) The EA shall submit a copy of the operator's written reports to the Board within 5 working days of the receipt of the reports.
(e) The EA shall provide an oral report to the Board during the next regularly scheduled meeting after a stipulated agreement order has been approved and after an extension of a stipulated agreement order. 

(f) Public notice is required within 24 hours prior to the EA’s issuance of a stipulated agreement order.  The form of the notice shall be in the form of direct mail to persons owning property within 1000 feet of the solid waste facility.

17211.8 Authority of an Enforcement Agency 
(a) An EA may approve stipulated agreement orders of specific terms or conditions of a solid waste facilities permit, as needed, to respond to an unforeseeable circumstance, as defined in Section 17211.1.
(b) For reasons noted in Section 17211.2(f) the EA may cancel or revoke a stipulated agreement order and choose to address the situation through mechanisms found in Chapter 5, Article 4.

17211.9 Board Review of Stipulated Agreement Orders
(a) Once a stipulated agreement order is provided, Board staff shall review the stipulated agreement order.

(b) Board staff shall report to the Board at the next regularly scheduled meeting any stipulated agreement order, denial of a stipulated agreement order, extension of a stipulated agreement order, or action taken by the EA pursuant to Chapter 5, Article 4.

CHANGES NECESSARY TO EXISTING TITLE 14 SECTION 18304, NOTICES AND ORDERS:

18304.1. Types of Notices and Orders; Enforcement Thereof.
The EA shall include in a notice and order at least one of the orders listed in subsection (a), and shall include the applicable notices listed in subsection (b):
(a) Orders 

(1) Corrective Action Order
An order requiring the owner or operator of a facility, disposal site or operation to take specified action by a specified date to abate a nuisance, or to protect public health and safety or the environment.  Example: Typical circumstances under which this order may be issued: Conditions at the facility, disposal site or operation are creating a nuisance or posing a threat to human health and safety or the environment. 

(2) Cease and Desist Order
An order requiring the owner or operator of a facility, disposal site or operation to cease and desist any improper action, as specified in PRC section 45005, by a specified date.  Example: Typical circumstances under which this order may be issued: Facility, disposal site or operation is in violation of Division 30 of the Public Resources Code, any regulations adopted pursuant to Division 30, or cause or threatens to cause a condition of hazard, pollution or nuisance. 

(3) Compliance Order
(i) Upon any of the grounds specified in PRC section 45011(a)(1), an order establishing a time schedule according to which the owner or operator of the facility, disposal site or operation shall correct any violations and/or abate a potential or actual threat to public health and safety or the environment.  Example: Typical circumstances under which this order may be issued: Facility, disposal site or operation is in violation of Division 30 of the Public Resources Code, any regulations adopted pursuant to Division 30, any corrective action or cease or desist order, or poses a potential threat to public health and safety or the environment.  A compliance order must be issued pursuant to PRC section 45011 as a prelude to the assessment of administrative civil penalties.

(ii) A compliance order is not available respecting a violation of a term or condition of a solid waste facilities permit unless the EA determines that an Emergency exists, as defined in California Code of Regulations, Title 14, Section 17211.1(a).  Such a compliance order shall only be issued pursuant to the provisions of Article 3.5 of Chapter 3 of this Title 14.
(b) Notices 

(1) Notice informing the owner and operator that failure to comply by a specified date in a final corrective action order may result in the EA contracting for corrective action. 

Enforcement: As more fully described in PRC section 45000, if the owner or operator fails to take corrective action as specified in a final order by the specified date, the EA or the board may either take corrective action itself or contract for corrective action to be completed by an outside party.  Corrective actions taken by the EA, the board, or an outside party will be at the expense of the owner, operator or both and are recoverable pursuant to PRC section 45000. 

(2) Notice informing the owner or operator that the EA may take action to impose administrative civil penalties upon failure to comply with applicable deadlines in a final compliance order. 

Enforcement: Pursuant to PRC section 45011, if the owner or operator fails to achieve compliance by applicable deadlines in the order, the EA may impose penalties through written notification to the owner or operator.  The notification shall include the amount of the penalty and the due date for payment, which in no case should be later than 30 days after the date the order becomes final. 

(3) Notice informing the owner or operator that the EA is conditionally imposing administrative civil penalties in a specified amount per day with a specified start date for penalty accrual, upon failure to comply with applicable deadlines in a final compliance order. 

Enforcement: If the owner or operator fails to achieve compliance by applicable deadlines in the order issued pursuant to PRC section 45011, the EA shall notify the owner or operator in writing of the amount of the penalty and the due date for payment, which in no case should be later than 30 days after the date the order becomes final. 

(4) Notice informing the owner or operator that failure to comply by the deadline in a final order may result in the EA petitioning the superior court to enjoin the violations, and that continued violation after the granting of an injunction may be punishable as contempt of court. 

Enforcement: If the owner or operator fails to comply by the deadline in a final order, the notice may be enforced by filing an appropriate petition in superior court. 

(5) Notice informing the owner or operator that upon failure to comply with a deadline in a final order, the EA may bring an action in the superior court to impose upon the owner or operator civil penalties. 

Enforcement: If the owner or operator fails to comply by the deadline in a final order, the notice may be enforced by filing an appropriate petition in superior court pursuant to PRC sections 45023 and 45024. 

(6) Notice informing the owner or operator that the EA, subject to the applicable requirements of PRC sections 44305 and 44306, may take action to suspend or revoke the permit for the facility upon failure to comply with applicable deadlines in a final order. 

Enforcement: If the owner or operator fails to comply by the deadline in a final order, the notice may be enforced by revoking or suspending the permit for the facility pursuant to PRC sections 44305 and 44306. 
Note:
Authority cited: 
Sections 40502 and 43020 of the Public Resources Code.
Reference: 
Sections 45000-45024, 44305-44306 of the Public Resources Code.
