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Title 14:
Natural Resources


Chapter 3.
Minimum Standards for Solid Waste Handling and Disposal 


Article 3.5.
Temporary Waiver of Terms
This rulemaking file incorporates by reference the documents contained in the California Integrated Waste Management Board’s previous filings of emergency regulations (OAL File Nos. 01-1030-02 E, 02-0222-06 EE, 02-0617-02 EE).

UPDATED INFORMATIVE DIGEST

The Integrated Waste Management Act (Act) [AB 939 (Sher), Stats. 1989, c. 1095], Public Resources Code (PRC) Section 40000 et seq., provide for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC Section 40502 requires the CIWMB to adopt rules and regulations to implement this Act.  PRC Section 45011(a) allows an enforcement agency to issue an order establishing a time schedule for a solid waste facility that is violating the Act, its regulations or certain orders, or threatens public health, safety or the environment to be brought into compliance.  The proposed regulations interpret PRC Section 45011 by specifying a type of enforcement order setting out a compliance schedule.  The proposed regulations establish the procedures for issuance of a stipulated agreement, which is a waiver of specific terms and conditions of a solid waste facilities permits during temporary emergencies.

Current regulations provide temporary waivers in declared emergencies, such as the effects of the January 17, 1994, Northridge earthquake aftershocks [14 CCR § 17008].  These proposed regulations would establish procedure for granting temporary waivers of specific terms and conditions of a facility’s permit when necessary due to an emergency that is not a declared emergency.  This rulemaking proposes to adds sections 17211 through 17211.9, to Title 14, California Code of Regulations, Division 7, Chapter 3, adding Article 3.5: Temporary Waiver of Terms.

The process by which a temporary waiver of permit terms and conditions is obtained involves creation of a “stipulated agreement”, an enforceable document written by the Local Enforcement Agency.  Although this is a new term in environmental enforcement, it is essentially the same as an “agency order” and is a form of enforcement order allowed under the Act.  The stipulated agreement is subject to public review, comment, and appeal.  The Board determined that a “stipulated agreement” is an action taken under the enforcement authority specified in PRC Section 45011 but is not the result of a violation on the part of the operator.  This important distinction enables the enforcement agency (EA) to authorize a waiver of permit terms and conditions under certain circumstances when necessary due to a temporary emergency.  By entering into a stipulated agreement pursuant to these regulations, the operator can avoid a determination by the EA that it has violated the terms and conditions of its solid waste facilities permit.  At the same time by issuing the stipulated agreement, the EA is exercising its enforcement authority under PRC Section 45011 requiring that non-complying facilities return to compliance on a specified schedule.  

GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Integrated Waste Management Act (Act) [AB 939 (Sher), Stats. 1989, c. 1095] and Public Resources Code (PRC) Section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC Section 40502 requires the CIWMB to adopt rules and regulations to implement this Act.  PRC Section 45011(a) allows an enforcement agency to issue an order establishing a time schedule for a facility to be brought into compliance.  The regulations interpret PRC Section 45011 by specifying a type of enforcement order setting out a compliance schedule.  The proposed regulations establish the procedures for issuance of a waiver to terms and conditions of solid waste facility permits during temporary emergencies.  

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Other alternatives to the proposed regulations have been considered, including a “no-action” alternative.  The Board has determined that specifying the stipulated agreement process in regulation is the most effective and least burdensome to owners or operators while at the same time protecting human health, safety and the environment.  No other alternative considered would lessen adverse economic impact on the owner or operator while still protecting human health and safety and the environment.  This paragraph applies to each section below unless otherwise indicated.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The Board relied upon the Public Resources Code, local enforcement agencies, the regulated community, and the public in the preparation of this section.  This paragraph applies to each section below unless otherwise indicated.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Board staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.  In making this determination, the Board relied upon an analysis by CalEPA’s Agency-wide Economics Analysis Program.  This paragraph applies to each section below unless otherwise indicated.  
DUPLICATION OR CONFLICTS WITH CODE OR FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.  This paragraph applies to each section below unless otherwise indicated.  

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 17211 Scope and Applicability

This section provides a general description of the contents of Article 3.5 and limits its scope.  

Subsection (b)

This subsection clarifies that the EA, through use of a stipulated agreement, may only waive the terms and conditions of a solid waste facilitiesy permit, not State Minimum Standards or other standards and requirements adopted by the Board.

Section 17211.1 Definitions

Subsection (a)

This subsection was added to define the term “Stipulated Agreement”.  

At the December 10, 2002 Board Meeting, industry requested further clarification of a “stipulated agreement”, which is identified as an enforceable action not an enforcement action.  Therefore, the Board determined that a “stipulated agreement” is an action taken under enforcement authority but is not the result of a violation on the part of the operator. 

The Board determined that the inclusion of Part 5 in the regulation provided clarification that Parts 4, 5 and 6 all contain aspects of the appeal process.  This change was determined to be insignificant.

Subsection (b)

In the definition of “temporary emergency”, the regulations use the word “temporary” to distinguish emergencies for which a stipulated agreement is available from long-term problems which are properly addressed by revising the facility’s solid waste facility permit, and use the word “unforeseeable” to distinguish circumstances that could and, perhaps, should have been foreseen and planned for.  The regulation expressly provides that labor strikes and changes in market conditions do not constitute “temporary emergencies.”  An example of a “temporary emergency” would be a solid waste facility’s need to exceed daily tonnage limits or daily operating hours in order to accept waste generated by a fire or a building collapse (which is not triggered by an event resulting in a declared emergency, covered by Article 3 (commencing at Section 17210) of these regulations) or an unexpected, temporary closure of an alternative solid waste facility which handled some of the community’s waste.

Section 17211.2 Purpose and Limitation of a Stipulated Agreement

Subsection (a)

This section specifies when a stipulated agreement may be used for temporary emergencies.   

Subsection (b)

This subsection requires that the EA must agree that the circumstances were unforeseeable.  This emphasizes the bilateral nature of a stipulated agreement; the EA and the operator must agree that the circumstances were unforeseeable.  If the EA does not view the circumstances triggering the temporary emergency were unforeseeable, there will be no stipulated agreement forthcoming.

Subsection (c)

Stipulated agreements are only available for permitted solid waste facilities, not illegal disposal sites or other unpermitted solid waste handling activities.

Subsection (d)

A solid waste facility must be in compliance with its solid waste facilitiesy permit at the time it applies for the stipulated agreement and remain so until a stipulated agreement is issued by the EA.

Subsection (e)

This emphasizes the temporary nature of stipulated agreements.

Subsection (f)

This summarizes which permits terms and conditions will be in effect during the term of the stipulated agreement.

Subsection (g)

This summarizes specifies the conditions that would allow an LEA to modify, cancel, or revoke the stipulated agreement.

Subsection (h)

A stipulated agreement has aspects of a contract; if the operator does not comply with its terms, the EA may revoke it.  This subsection also clarifies that, if a stipulated agreement is revoked, the EA can proceed with other appropriate enforcement measures.

Section 17211.3 Request for a Temporary Stipulated Agreement

This section explains the process by which the operator may request a stipulated agreement from the EA.

Subsection (b)

This summarizes subsection specifies the required information the operator must include in the written request to the LEA for a stipulated agreement.  Among other things, Tthe included information must demonstrate there is compliance with CEQA and that no other applicable law, regulation or permit has been violated.

Section 17211.4 Issuing a sStipulated aAgreement

Subsection (a)

This subsection specifies the findings an EA must make before it issues a stipulated agreement.

Subsection (b)

This subsection specifies the time period, within which the EA will issue the EA will follow when issuing a stipulated agreement or will notify the applicant that it will not issue a stipulated agreement.

Subsection (c)

This subsection emphasizes that the EA may take appropriate enforcement action against an operator if a stipulated agreement is not in place.

Section 17211.5 Contents of a Stipulated Agreement

This section lists the required contents of a stipulated agreement.

Section 17211.6 Reporting Requirements for a Solid Waste Facility Operator

Subsection (a)

This section directs the operator to submit a written report to the EA within a certain time period 10 days prior to the termination date of the stipulated agreement. with a list of information that must be included.

Subsection (b)

This section lists the required information that must be included in the written report to the EA.

Subsection (c)

This section specifies that if a stipulated agreement is extended past the initial 90 days, the operator shall submit a report 10 days prior to the termination date of each extension.

Section 17211.7 Reporting Requirements for an Enforcement Agency

This section directs the EA to follow a specific procedure for notifying the public and CIWMB of the stipulated agreement.

Section 17211.8 Authority of an Enforcement Agency

This section illustrates the authority of the EA to accept, revoke or cancel a stipulated agreement, citing mechanisms in Chapter 5, Article 4 of Division 7 of Title 14, California Code of Regulations.

Section 17211.9 Board Review of Stipulated Agreements

Subsection (a)

Because a stipulated agreement is such an extraordinary enforcement tool, it is necessary that the Board have the authority to override the determination of the EA to issue a stipulated agreement when the Board, through its Executive Director, finds that the implementation of the stipulated agreement would cause harm to the public health and safety or the environment.

Subsection (b)

In this subsection the Executive Director, or designee will report on the issuance, denial, extension or action taken by the EA, of a stipulated agreement at the next regularly scheduled Board meeting.
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