Regulatory Package A Project

Draft Working Document


Informational Noticing and Public Hearings (Meetings)

March 10, 2005
The following issue is one of several issues that are being considered for regulatory development.
Issue:   There is inconsistency in public noticing and hearing requirements for solid waste facilities permit (SWFP) applications.  An enforcement agency (EA) is required to notice and hold a public hearing prior to making a determination on a revised SWFP application and prior to issuing new construction, demolition and inert debris (CDI) SWFPs.  All other applications for new SWFPs do not require public noticing and hearings.  This means, for all other solid waste facilities (SWF), other than CDI transfer/processing and disposal facilities, applications for a new SWFP do not require a public noticing and hearing, and the community surrounding the SWF may not be aware of the proposed change.            
Objective:  To adopt regulations that implement the AB 1497 public notice and hearing requirements, incorporating where appropriate the noticing and hearing requirements for CDI SWFP applications, expanding the hearing requirements to apply to both new and revised SWFP applications for all solid waste facilities (SWFs), and improving public awareness of proposed changes at SWFs.    
Reasoning:  AB 1497 (Chapter 823, Statutes of 2003) requires an EA to notice and hold at least one public hearing prior to making a determination on an application to revise a solid waste facilities permit (SWFP).  This bill also requires the California Integrated Waste Management Board (CIWMB) to adopt regulations that implement the new public noticing and hearing requirements.  The only other hearing requirements for SWFP actions taken by the EA are for new construction, demolition and inert debris (CDI) SWFP applications (Title 14 Sections 17383.10 and 17388.6) and exemptions from SWFP requirements (Title 27 Section 21565).  This means, for all other solid waste facilities (SWF), other than CDI transfer/processing and disposal facilities, applications for a new SWFP do not require a public noticing and hearing, and the community surrounding the SWF may not be aware of the proposed change.  Clarifying that the AB 1497 public notice and hearing requirements apply to both new and revised SWFP applications for all SWFs should resolve the inconsistency and provide an additional avenue for the surrounding community to be aware of changes proposed at a site.    

Existing Regulations/Current Practice:  The AB 1497 (Chapter 823, Statutes of 2003) public noticing and hearing requirements are new.  Prior to AB 1497, there was no requirement that EAs notice and hold a public hearing before making a determination on a revised SWFP application.  AB 1497 became effective January 1, 2004, resulting in all complete and correct revised SWFP applications filed and accepted on or after January 1, 2004, being subject to the new public notice and hearing requirement.  EAs were advised by the CIWMB on November 5, 2003, that until regulations could be developed that further define the notice and hearing requirements of AB 1497, EAs were to follow the public notice and hearing procedures set forth in statute, which are specific enough to implement directly until regulations can be developed.  Since January 1, 2004, EAs have been noticing and holding a public hearing as required by AB 1497 for every revised SWFP application.

The CDI (Title 14 Sections 17383.10 and 17388.6) public notice and hearing requirement is also new.  Prior to the CDI regulations, there was no requirement that EAs notice and hold a public hearing before submitting a new SWFP to the CIWMB for concurrence (full SWFP) or before issuing a new registration SWFP.  The CDI regulations became effective August 9, 2003 for Phase I (transfer and processing facilities) and February 24, 2004 for Phase II (disposal facilities).  Since the regulations became effective, EAs have been noticing and holding a public hearing as required by the CDI regulations for new registration and full SWFPs.
The CDI public notice and hearing requirements allow the EA to use a comparable public hearing in place of the CDI required public hearing if the comparable hearing was held within the year preceding the EA’s receipt of a complete and correct application for a new SWFP.  The CDI requirements also allow the EA to combine the public hearing with another hearing in which the EA participates that meets the noticing and hearing criteria specified for the CDI requirements.

Both AB 1497 and the CDI regulations require notice of a public hearing to be pursuant to Government Code Section 65091:
   (a) When a provision of this title requires notice of a public hearing to be given pursuant to this section, notice shall be given in all of the following ways:

   (1) Notice of the hearing shall be mailed or delivered at least 10 days prior to the hearing to the owner of the subject real property or the owner's duly authorized agent, and to the project applicant.

   (2) Notice of the hearing shall be mailed or delivered at least 10 days prior to the hearing to each local agency expected to provide water, sewage, streets, roads, schools, or other essential facilities or services to the project, whose ability to provide those facilities and services may be significantly affected.

   (3) Notice of the hearing shall be mailed or delivered at least 10 days prior to the hearing to all owners of real property as shown on the latest equalized assessment roll within 300 feet of the real property that is the subject of the hearing.  In lieu of utilizing the assessment roll, the local agency may utilize records of the county assessor or tax collector which contain more recent information than the assessment roll.  If the number of owners to whom notice would be mailed or delivered pursuant to this paragraph or paragraph (1) is greater than 1,000, a local agency, in lieu of mailed or delivered notice, may provide notice by placing a display advertisement of at least one-eighth page in at least one newspaper of general circulation within the local agency in which the proceeding is conducted at least 10 days prior to the hearing 
   (4) If the notice is mailed or delivered pursuant to paragraph (3), the notice shall also either be:

   (A) Published pursuant to Section 6061 in at least one newspaper of general circulation within the local agency which is conducting the proceeding at least 10 days prior to the hearing.

   (B) Posted at least 10 days prior to the hearing in at least three public places within the boundaries of the local agency, including one public place in the area directly affected by the proceeding.

   (b) The notice shall include the information specified in Section 65094.

   (c) In addition to the notice required by this section, a local agency may give notice of the hearing in any other manner it deems necessary or desirable.
Title 27 Section 21565 requires the EA to hold a public hearing prior to issuing a decision on whether to grant or rescind an exemption from requirements for a SWFP or complying with other Regulatory Tier Requirements. 
To see additional noticing and hearing requirements, please see Attachment B, which provides existing requirements as well as possible alternatives and additions that could be required in regulation or left as options for the EA’s discretion.  This includes information on different types of noticing that could be used (table), proposed timing for noticing, information that could be contained in the notice (list), different types of hearing requirements (list), and other ideas and approaches that could be used listed under “More Food for Thought.” 
Possible Regulatory Approaches: Please see Attachment A, which provides a framework for a basic concept on informational noticing and public hearings.  The framework includes under “Noticing,” a “Basic Level” that consists of noticing amendments to a report of facility information (RFI).  While RFI amendments are not changes to a SWFP per se, they still represent a change to a SWF that the surrounding community may want to be aware of over and above existing noticing requirements.  Whether additional noticing is needed for this level, the details still need to be worked out.  Please see Attachment B to see a list of existing noticing requirements as well as possible noticing alternatives that could be required in regulation or left as options.
Under “Noticing,” the next level is “Higher Level,” which applies to new, revised, and “modified” SWFPs, as well as exemptions from SWFP requirements.  The noticing requirement for all of these items, except “modified,” includes information regarding a public hearing.  The noticing for “modified” does not include information related to a public hearing since a public hearing would not be required; however, because the surrounding community might still want to know about proposed changes at a SWF, the level of noticing would be about the same for “modified” as it would for the others.  While no process is defined in law and regulation for a “modified” SWFP, it is included here for consideration, since it is being proposed as part of the “Significant Change” issue.  Please refer to Attachment B to see a list of existing noticing requirements as well as possible noticing alternatives that could be required in regulation or left as options.

Under “Hearings,” three items are listed:  new SWFP, revised SWFP, and exemption from SWFP requirements.  Please see attachment B to see a list of options as well as existing hearing requirements.

The noticing and hearing requirements provided in the framework do not apply to hearing panels required by PRC Sections 44300, 44305, and 45012 (denial, suspension, or revocation of a SWFP; or imposition of administrative civil penalty). 
� The term “Public Hearing,” as used here, means an informational meeting where the public is invited to hear and comment on the preliminary determination of the action to be taken by the EA on an application package.  The meeting is strictly informational and no official decision is made at the meeting regarding the formal determination on the permit application.
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