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The following issue is one of several issues that are being considered for regulatory development.
Issue: There is statewide inconsistency in how enforcement agencies (EAs) review local land use permits when determining completeness and correctness of a solid waste facilities permit (SWFP) application.  Some EAs will make the completeness and correctness determination regardless of the content of the conditional use permit (CUP)/land use entitlement and are satisfied merely if it is present.  Conversely, other EAs may reject a SWFP application if the CUP/local entitlement is inconsistent with the other application documents.  The regulations are not clear about the weight that the EA should place on local land use entitlements (e.g., zoning, CUP), and how the result of the review figures into the EA’s completeness and correctness determination.  Is the submittal of land use entitlements adequate or should a more extensive review be required to deem an application complete and correct?    
Objective: To clarify the level of consistency of the SWFP application to local land use entitlements for purposes of the EA determining when a SWFP application is complete and correct.
Reasoning:  Existing regulation (Title 27 Section 21570(f)) specifies what is required for a complete and correct application package for a full SWFP.  However, other than listing “land use and/or CUPs” as an item that must be included in an application package, the regulation fails to specify what documentation is needed to satisfy the requirement.  This has resulted in inconsistent interpretation of the requirement.  For example, some EAs just check to see if a CUP is included in the package, others check the CUP to see if the SWFP is consistent with the CUP, others check the CUP to see if it is complete and correct, and others go ahead and process the application even though the CUP is being revised.  
Clarification could resolve this inconsistency by making it clear which types of documentation related to land use entitlements must to be included in a complete SWFP application package, the role of operators in providing land use entitlement information as part of the application package, and the role of EAs in determining whether the information provided in the application is complete and correct.     

Existing Regulations/Current Practice:  EAs are required to review a SWFP application package to determine if it is complete and correct. 
· “Complete” as defined in Title 27 Section 21563(d)(1) for a full SWFP means all requirements placed upon the operation of the SW facility by statute, regulation, and other agencies with jurisdiction have been addressed in the application package.  

For Standardized and Registration Permits, “complete” is defined in Title 14 Section 18101(d) as all information that is required as part of a SWFP application submitted pursuant to Article 3.0 (Regulatory Tier Requirements) has been provided. 
· “Correct” as defined in Section Title 27 21563(d)(2) for a full SWFP means all information provided by the applicant regarding the SW facility must be accurate, exact, and must fully describe the parameters of the SW facility.

For Standardized and Registration Permits, “correct” is defined in Title 14 Section 18101(e) as all information provided by the applicant as part of a SWFP application submitted pursuant to Article 3.0 (Regulatory Tier Requirements) is accurate, exact, and fully provides the applicable filing requirement information for the SWFP for which a permit is being sought.
· Title 27 Section 21570(d) calls for a full SWFP application package to require that information be supplied in adequate detail to permit thorough evaluation of the environmental effects of the facility, and to permit estimation of the likelihood that the facility will be able to conform to the standards over the useful economic life of the facility. 
For a full SWFP application package, existing law (Title 27 Section 21570(f)) further specifies that to be deemed “complete” and “correct” by an EA, the package must include “land use and/or CUPs” as an item in the package.  Other than listing “land use and/or CUPs” as an item that should be included in an application package, the regulation fails to specify what documentation satisfies the requirement.  This has resulted in inconsistent interpretation of the requirement.  There is no specific requirement in Title 14 regulation for a registration or standardized SWFP application package to include information on “land use and/or CUPs.” 
A SWFP is a permit to operate a solid waste facility; it is not a land use entitlement.  Land use decisions regarding the siting and expansion of solid waste facilities are determined at the local level by local government through local planning and zoning ordinances.  The EA determines if the design and operation of the facility will meet all State requirements, ensuring protection of the public health and safety and prevention of environmental damage.  The EA does this by reviewing a SWFP application package to make sure it is “complete” and “correct,” addressing all requirements placed upon the operation of the facility by statute, regulation, and other agencies with jurisdiction, including local planning agencies.
Possible Regulatory Approaches:  Make it clear in regulation what documentation is necessary to determine when, in accordance with Title 27 Section 21570(f), a SWFP application package is “complete” and “correct” in terms of “land use and/or CUPs.”  One approach would be for an application package to be deemed “complete” when the operator provides documentation showing the local planning agency finds the proposed use consistent with local land use.  Another approach to clarification would be that when a CUP is required by a local planning department, the applicant must include a copy of the CUP with the application package for it to be “complete.”  If local land use does not require a CUP (e.g., local zoning allows development of the facility “by right”), then documentation could still be required from the operator that the local planning agency finds the proposed use consistent with local land use.  When the CUP for a proposed facility is being revised or a new CUP is needed, making the existing CUP insufficient for the proposed permit, then the application package would have to include a “description of the CUP” being sought and the EA would deem the application package “incomplete” since the activity proposed would not be permitted by local planning law.  “Description of the CUP” means that the operator would have to describe the nature of the revision of the CUP, or the new CUP, which the local planning department requires and the operator’s plan to obtain the necessary entitlement.  Another area of clarification would be if the EA learns that the information provided by the operator regarding the local planning agency’s finding is incorrect (e.g., the information is found to be false or outdated or incorrect), then the application would be deemed “incorrect.”
Please see Attachment E for a suggested approach in clarifying completeness and correctness determinations made by the EA.
