Permit Implementation Regulations (AB 1497)
Notes From April 4, 2005 Public Workshop in Sacramento
Clarification Questions Asked During the Presentation
ISSUE 1 SIGNIFICANT CHANGE AND MODIFIED PERMIT

Chuck White, Waste Management, Inc:

Q. Which items (issues) are required by statute (new mandates) and which are not?

A. Mark DeBie, CIWMB, identified which issues (issues # 1 Significant Change and #2 Public Noticing and Hearing Requirements) are required under AB 1497; issues #s 3, 4, 5 and 6 were identified from other sources.

Q. Exactly how is the reference to PRC 44004(a) being used?  No where does it say in subdivision (a) that the permit application process needs to be followed.
A. Mark DeBie, CIWMB, asked Michael Bledsoe, staff counsel, to weigh in on the interpretation of this reference.  

John Cupps, John Cupps Associates:
Q. When the term “permit application” is used, what does that mean?  Does it include RFI?
A. Mark DeBie, CIWMB: For the purpose of this discussion, it has the same meaning as provided in AB 1497, it is an application for a revised permit.

George Larson, George H. Larson & Associates:

Q. In looking at the decision tree (Attachment C), who makes the determination on the consistency with current CEQA?

A. Mark DeBie, CIWMB: Currently in regulation the LEA is required to make the determination.

John Cupps, John Cupps Associates:

Q. In the decision tree (Attachment C), why doesn’t question #4 have a reference to the change being “significant”?

A. Mark DeBie, CIWMB: At that point in the decision tree, significance has not yet been determined.  You have to go further down in the tree to questions 5 and 6 to identify if the change is significant.  For example, if you are updating a reference to a WDR in the permit, the change would be to the permit itself and not to the design and operation of the facility. 

Chuck White, Waste Management Inc:

Q. Is the modified permit process meant to be a more streamlined process?
A. Mark DeBie, CIWMB: More information on the modified permit process will be provided later in the presentation.  The decision tree when used as a holistic approach is meant to allow changes to a SWF by answering the questions and using the most appropriate path for the requested change, ending in an RFI Amendment, Modified Permit, or a Revised Permit. 

Chuck Helget, Sector Strategies, Allied Waste:
Q. Will you define “physical change” as it’s used in question #5 on the decision tree (Attachment C)?

A. Mark DeBie, CIWMB: We may need to provide that level of detail in the regulations, but for the purpose of #5 it is meant as an actual physical change, but one that does not require a change in the terms and conditions of the permit. 

Chuck White, Waste Management Inc:

Q. The statute (PRC 44004) says that an operator needs to make an application for a revised permit, but the LEA makes the decision on if the change qualifies as  a revision or not, and could decide a permit revision is not required.  Correct?  

A. Mark DeBie, CIWMB: Yes.

Tom Varga, Glenn County Solid Waste Department:
Q. On slide #16, is the intent of the three bullets under “Revised Permit” to define “significant change”?

A. Mark DeBie, CIWMB: Yes, you could look at it that way.  We’re trying to look holistically at changes proposed at a SWF by looking at what’s allowed by existing statute and regulations. 
John Cupps, John Cupps Associates:

Q. Would a permit need to be revised if there is a change to the design and operation of the facility, and it is a physical change, but does not require a term or condition to be added or changed?

A. Mark DeBie, CIWMB: The permit would need to be modified.

ISSUE 2 PUBLIC NOTICING AND HEARING REQUIREMENTS

John Cupps, John Cupps Associates:
Q. When you reference the list of permit applications that the LEA is suppose to maintain, does this mean all permit applications?

A. Mark DeBie, CIWMB: We’ll double check the regulations, but we think it means ALL applications for any/all permit actions. Actually, you can refer to Attachment B, first page for the answer.
George Larson, George H. Larson & Associates:

Q. If the public hearing in AB 1497 is meant to be informational only without a decision being made, then a requirement should be added that public hearings held as part of other requirements, such as CUP, should be included in the noticing for the AB 1497 hearing so the public is aware of the other hearings/meetings that are formal decision-making venues.
A. Mark DeBie, CIWMB, referred the audience to Attachment B for a whole list of options that are being considered.  Nothing has been decided yet as to potentially new requirements for noticing and hearings, and George Larson’s comment will be included for consideration.

ISSUE 3 RELATIONSHIP OF SOLID WASTE FACILITIES PERMIT TO LOCAL LAND USE
No questions.

ISSUE 4 TRACKING COMMUNITY OUTREACH EFFORTS

Chuck White, Waste Management Inc:
Q. Is the CIWMB aware of any other industries that are required to keep track of their community outreach activities?

A. Mark DeBie, CIWMB: No, we’re not aware of any.  We can research it for a potential model.
ISSUE 5 FIVE YEAR PERMIT REVIEW NOTICING AND ISSUE 6 SURPRISE RANDOM INSPECTIONS

No questions.  
Oral Comments at Workshop
Glenn Allen, Fresno County LEA, presenting South Central Round Table comments:

Issue #2: Do not require any additional public hearing if there has been a recent comparable one held for the same project.  If a hearing does need to be held, give 60 days to hold hearing rather than 30 days.
Steve Crump, Fresno County LEA, presenting South Central Round Table comments:
Issue # 1: The definition for significant change should be left entirely with the local decision making body and latest CEQA. What is proposed by the CIWMB could be based on CEQA review that is not current.  Findings should be made in LEA process.

Issue #4: The South Central RT agrees with the tracking concept. The responsibility for tracking outreach activities should remain with the operator, not the LEA.
Issue #5: The South Central RT believes that CIWMB is in the best position to be responsible for handling operator noticing under Title 27 21675 and Title 14 18108.7.  CIMWB already has resources (e.g. SWIS) to track these activities.
Issue #3:  South Central RT is unclear as to what is being proposed.  LEAs will defer comments until the draft regulatory language is available.
Mark DeBie, CIWMB: Asked if the new information provided at today’s workshop answered the LEAs’ questions.

Issue #6:  South Central RT agrees with the proposal.  Support the idea for flexibility when needed for advance-notice inspections.

Don Ferguson, Fresno Waste Management Department:
Issue #4- What constitutes “community outreach”?  Need to better define what activities should be logged.  Rather than focus on all of the facility’s outreach activities, make it specific to a project or proposal submitted by the operator. 

Evan Edgar, California Refuse Removal Council:
Issue #1- Supports the idea of a delegated authority type process for modified permits.  
Issue #2- For public hearings for revised permits, a recent CEQA action (hearing?) should suffice especially when there is recent documentation.  LEAs shouldn’t have to have an additional hearing.  AB 1497 is for revised permits that have older CEQA documents.  New permit would have new CEQA.  Concur with South Central Round Table on allowing LEAS to substitute a recent hearing for same project.
Mark DeBie, CIWMB: We’re looking at allowing other hearings to be substituted.  No hearings are required for CEQA, but for CUP.  We are aligned with Evan’s comment.

Evan Edgar: Agrees that hearings are required for CUP.
Issue #3- Supports shifting control to LEAs and local planning authorities. 
Chuck White, Waste Management Inc:
General comments - The CIWMB can expect an industry coalition letter in the near future that summarizes industries’ comments/views on what’s being proposed.  The letter would urge the CIWMB to focus on new regulations only if mandated by statute and not all the other unessential issues.  Focus should be in issues 1 and 2, which are mandated by AB 1497.
Issue #1- CEQA should be used as the primary threshold criteria when determining if a change is significant.  If the change is already covered by CEQA, then it should be allowed that the permit be amended without the change being considered significant.
Issue #2- Encourage ability to substitute recent, same issue hearing for AB 1497 hearing requirement.
Issue #3- Like to learn more about this issue.  Operators are already subject to the strictest terms and conditions of either permits (SWFP or CUP).  Not sure if SWFP and CUP should read the same. Doesn’t support local land use saying SWFP is consistent.  Industry can’t support the land use approval for completeness, especially if it means delaying the issuance of the SWFP.  The proposed approach seems more disruptive than helpful.  There are significant problems with it.  
Mark DeBie, CIWMB:  Clarified that the approach is based on the CUP being revised and the SWFP application in action; both in play at the same time.  It’s a timing issue: CUP first, then SWFP.

Chuck White:  Prefers that they (SWFP and CUP) be happening simultaneously so SWFP is not delayed.  
Mark DeBie:  It’s ok to have them moving along parallel.

Issue #4- Before moving ahead, need to show tracking is being done by others.  Is there any other similar industry that is required to do this – maybe nuclear?  This requirement shouldn’t just be applicable to solid waste.
Issue #5 - No problem with proposed approach.  CIWMB might be able to able to handle it via LEA guidance. Mark DeBie, CIWMB: Clarified that regulation does require noticing by CIWMB and LEA.
Chuck White: Ok if minor.

Issue #6- No problem with proposed approach.  This is a common sense change.
Chuck Helget, Sector Strategies, Allied Waste:
General comments – Supports Chuck White’s comments.  CIWMB should focus on issues required by statute. It’s hard to stay up on all the regulatory proposals and comment intelligently.  
Issue 1: CEQA is the key.  Allow permit modification without CEQA required.  Likes the modified permit process and using the delegated authority approval.
Issue #3- Supports the view that both permits (SWFP and CUP) can happen simultaneously.
Issue #4- Logging community outreach - Is this enforceable?  Hard to view as a regulatory need, it seems to be more of a burden on the operator.  A lot of new regulations would be needed to fully define what needs to be tracked as “community outreach.”  Sunshine Canyon keeps good records and does a lot in the area of community outreach, but other facilities in smaller communities probably don’t keep good records.
Mark DeBie, CIWMB: Can you think of any other way to track this information other than the operator logging activities, similar to the special occurrences log.  
Chuck Helget: This type of information could be provided to the LEA when the permit comes forward.  
Mark DeBie:  Agreed that the LEA has broad authority to require “additional information” from the operator.  LEA could request as part of application package.
Chuck Helget: For urban areas, but not remote.
Evan Edgar, California Refuse Removal Council:
Issue #2- Supports the lowest level of noticing for RFI amendments; don’t need hearing for RFI amendments.

Mark DeBie, CIWMB: The lowest level is the LEA maintained list of applications.  This is the minimum of what’s already required.  Maybe could put on LEA Web site.  Not thinking about moving to a higher level.  RFI amendment would have some type of noticing, but not a hearing.
Issue #3- Supports keeping CEQA status field on the SWFP application form as part of submittal to CIWMB; suggested using the same method for CUP.  CUP is part of CEQA, supports concurrent process with both moving ahead (same as what Chuck White stated).

Mark DeBie, CIWMB:  Clarified that the LEA must make a finding before submitting to the CIWMB for approval.  Applicant only needs to show status.
Evan Edgar: Supports CEQA status when going to CIWMB for concurrence.
Chuck Helget, Sector Strategies, Allied Waste:
Issue #1- Confused about process and wants to make clear talking about modified process versus modified permit. Suggest using “modified process” vs. “modified permit” as the terminology.  Support process for streamlining.  
Mark DeBie, CIWMB: Changing both permit and non-revision process.  We’ll need to connect all the dots in the regulations to reflect the various “processes” for changing a permit.
Issue #2- The CIWMB should look at analyzing what has already been happening since AB 1497 became effective.  Supports the CIWMB doing a little analysis on what’s currently happened with hearings.  Chuck has conducted about 5 public hearings with an audience of one person at each hearing.  CIWMB needs to come up with rational and balanced requirements that speak to the community needs, but don’t require unnecessary work.  Other than feeling good about giving the public the opportunity, the hearings didn’t accomplish much.  Chuck supports the idea of using substitute hearings.  
Mark DeBie, CIWMB: CIWMB members asked that AB 1497 hearings be attended.  It may be hard to capture a happy medium while dealing with the full spectrum of AB 1497 hearings.

John Cupps, John Cupps Associates:
Issue #2- Holding a hearing creates a certain expectation, i.e., that the public can give input and impact the decisions being made, and see changes occur based on their input.  AB 1497 doesn’t necessarily create this opportunity which could lead to false expectations and result in a disgruntled public.  The Bradley hearing is a good example of this.  The CIWMB should be cognizant of all of this while designing parameters.  There should be Miranda-type disclosure in the public notice about what it really is and is not. 
Issue #3- The proposed approach is different from how the CIWMB’s former chief counsel interpreted the relationship of the SWFP and CUP, which was the SWFP stood alone and had no link to the CUP.  What is proper relationship; is there a need for consistency? It seems like CIWMB is trying to ensure that someone is looking over local government’s shoulder.  They can self-monitor. 
Issue #1- Decision tree - Regardless of what the operator is filing for, the permit application should be used and the operator checks the box that applies to the request being made (RFI, modified, revised).  The LEA will ultimately determine if the right box was checked and if it was not the LEA will inform the operator with further instructions.  Are you looking at the application only for RFI amendment applications?  
Mark DeBie, CIWMB: Applying for a RFI amendment application.  The LEA looks and makes findings.  If the LEA can’t find that the application qualifies as an RFI amendment, the operator is directed to apply for a revised permit application.  We tested the tree using different scenarios until finding an approach that worked.  The regulations start low with RFI amendment and move up to revised permit. 
John Cupps: May not be obvious when using RFI criteria that the proposed change is consistent and would need to go down path of initial study that concludes the proposed change is not significant.

Mark DeBie: Tree doesn’t define consistency, but leaves it to LEA discretion.

John Cupps: What if the RFI amendment is changed to eliminate impact, could it then go ahead as an RFI amendment?
Mark DeBie:  CEQA and the project would need to be consistent.
Chuck White, Waste Management, Inc:
Issue #1- With the California Performance Review and Governor’s Reorganization Plan, the CIWM should consider a process that removes the CIWMB from the permit process and instead rely on locals.  Seems like steps 4, 5, 6 in the decision tree are not appropriate; should be consistent with CEQA.
Mark DeBie, CIWMB: CEQA only in step 1 for RFI amendment.

Chuck White: If need to change permit, how does one decide if revised or modified? If want to add compost facility and it’s OK in CEQA, then it should be OK.

Mark DeBie: It rests on the permit.

Chuck White: Wants streamlined.

Mark DeBie: The permit needs to be changed is the issue.

Chuck White: Think of a “tweener” approach.  For example, use CEQA as the guiding principle; keep modified as broad as possible.  CEQA doesn’t have to be complied with until the permit is finally issued.  When it goes to the Board for review the Board should tell the LEA to refrain from approving until CEQA is done. 

Mark DeBie: Current regulations requires what has to be submitted to CIWMB, one of which is the LEA finding that the project is consistent with CEQA.

Chuck White: We are looking at amending the regs and we should find the middle ground given the Governor’s plans to eliminate the Board’s role in permit approval by amending the CIWMB out of the regulations. 
Evan Edgar, Refuse Removal Council:
Issue #1- In attachment C, was any thought given to when a term and condition changes to be more restrictive/involves reductions?  There are real occurrences of facilities wanting to make changes that would cause the terms and conditions to be more restrictive than what is currently in the permit.  Should this be considered a permit revision or could it go the modified route?

Don Ferguson, Fresno Waste Management Department:
Issue #1 - Concurs with Evan Edgar on reductions/further restrictions to the permit.  There shouldn’t be a full permit process if the change is already covered under CEQA.  You would be going more restrictive with what’s already allowed. The SWFP should be less work so they shouldn’t have to be subjected to revised permit process.
Written Comments Received at Workshop
Larry Sweetser, Rural Counties’ Environmental Services Joint Powers Authority:
Issue #1 - How can operators determine when an activity/change is “consistent” with permit terms and conditions if it is not specifically described?  An example is adding additional recyclable wastes collection. 

There are physical changes that could be non-significant.  An example is installing a fence within the property to segregate areas.

Why was consistency with CEQA not included as a key issue.  CEQA issues are more problematic than CUP.

Please define “consistent”.  It varies. 

Tammy Derby, Sacramento County LEA:Issue #1- The ability to have a modification to a permit be less than a full Board hearing is a good thing.  My question is at the time of application, will there be a different box for modification vs. revised?  Or will the EA make a preliminary determination, then notify the applicant and CIWMB?  This would remove the requirement for hearing.
Issue#2- EAC comments.

Issue #3- Possibility of self-certification of operator for authorization of activity by local land use – Self-certification loosens requirement for consistency between the documents.  If regs allow notice to suffice, then LEA can’t require acknowledgement and approval of the activity form the planning agency.

Issue#4- Good idea.

Issue #5- Good idea.  LEA should be able to absorb this task easily.

Issue #6- Random inspections should be the norm, they are for Sacramento County with rare exception. 

PAGE  
1

