DRAFT


NOTICE OF PROPOSED RULEMAKING

Title 27.
Environmental Protection

Division 2.
Solid Waste

Subdivision 1.
Consolidated Regulations for Treatment, Storage, 





Processing or Disposal of Solid Waste

Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and


Plans

Subchapter 4. 
Development of Closure/Postclosure Maintenance Plans

Sections:
21780-21800, 21815-21840, & 21865


Chapter 6 
Financial Assurances at Solid Waste Facilities and at 





Waste Management Units for Solid Waste


Subchapter 3. 
Allowable Mechanisms 


Article 1.
CIWMB - General Requirements for Mechanisms


Sections:
22231 & 22234


Article 2. 
CIWMB - Financial Assurance Mechanisms

Sections:
22240, 22243, 22244, 22246-22249.5, & 22251-22253


Appendix 3.
Financial Assurances Forms


Forms:

CIWMB 100, 104, & 106

PROPOSED REGULATORY ACTION

The California Integrated Waste Management Board (CIWMB) proposes to amend Title 27, California Code of Regulations (27 CCR), Division 2, Subdivision 1, Chapter 4, Subchapter 4, §§21780-21800, 21815-21840, and 21865 and Chapter 6, Subchapter3, Article 1, §§22231 and 22234 and Article 2, §§22240, 22243, 22244, 22246-22249.5, and 22251-22253.   The proposed changes: (1) clarify that closure and postclosure maintenance cost (PCM) estimates be based on costs the state may incur if the state assumes responsibility for the specific activity due to a failure of an owner/operator and address the need for contingencies on all cost estimates; (2) clarify the requirement that when insurance is the financial assurance mechanism, the insurance policy must provide that if the CIWMB or other government entity or court issues an order covering an insured activity (closure, postclosure maintenance or corrective action), the assured funds will be fully available upon request of the CIWMB, regardless of any remaining premiums to be paid  ; and (3) include appropriate cleanup language for clarity and consistency. 

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulations to the CIWMB.  The written comment period for this rulemaking ends at 5:00 p.m. on November 13, 2007.  The CIWMB will also accept oral and written comments during the pubic hearing described below.  Please submit your written comments to:

Michael Wochnick
California Integrated Waste Management Board

Permitting & Enforcement Division

P.O. Box 4025, M.S. WC/CCFAD 10A-18
Sacramento, CA  95812-4025

e-mail:  mailto:mwochnick@ciwmb.ca.gov
Fax:  (916) 319-7334
Phone: (916) 341-6318

PUBLIC HEARING

A public hearing to receive comments on the proposed rulemaking will be scheduled for November 14, 2007.  The hearing will be held in the Byron Sher Auditorium (Second Floor) at the Joe Serna, Jr. Cal/EPA Building, 1001 I Street, Sacramento, California.  The hearing will begin at 9:00 a.m. and conclude after the public gives all testimony.  The CIWMB requests that persons who make oral comments at the hearing submit written copies of their testimony at the hearing.  The Byron Sher Auditorium Hearing Room is wheelchair accessible.

INFORMATIVE DIGEST

The Integrated Waste Management Act (Act), PRC §40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and solid waste processing and disposal.  Under current regulations, the operator shall provide a written estimate, in current dollars, of the estimated annual cost of hiring a third party to maintain, monitor, and inspect the closed landfill.  Cost estimates shall be based on the activities described in the PCM plan and account for PCM of the entire landfill.  Since the PCM cost estimate is an annual estimate, the cost of those maintenance items that occur less frequently than annually are prorated to an annual cost.  Since there is no defined timeline for PCM, and by extension for the cost estimate, the estimate by inference should include any maintenance/replacement throughout the entire PCM period, however long it may be.  However, generally, only replacement and major maintenance costs that would occur within the first 30 years are included in the cost estimate.  Maintenance/replacement of longer-life items such as drainage systems and environmental control systems are rarely included in cost estimates.
Likewise, the requirement that closure and PCM costs are to be third-party costs implies that the costs that the state would incur should the operator not perform closure or PCM and the state must contract for those duties would include prevailing wages.  However, most closure and PCM plans do not currently specify prevailing wages when preparing cost estimates.  At its July 2006 and March 2007 meetings, the CIWMB Permitting and Compliance Committee directed staff to initiate a rulemaking to address these issues. 
Moreover, Public Resources Code (PRC) §43501 as amended my Assembly Bill 2296 (Montanez, Stats. 2006, c. 504) requires that closure and postclosure cost estimates are to be based on reasonably foreseeable costs the state may incur if the state would have to assume responsibility for the closure and postclosure maintenance due to the failure of the owner or operator.  PRC 43501 further requires that the CIWMB specify in regulation that cost estimates must include, but not be limited to: (1) estimates in compliance with the Labor Code and (2) the replacement and repair costs for longer lived items, including, but not limited to, repair of the environmental control systems.  

At its July 2006 and March 2007 meetings, the CIWMB Permitting and Compliance Committee also directed staff to include one financial assurance issue in its rulemaking.  When an insurance policy is the financial assurance mechanism and the CIWMB or other government agency or court orders closure, postclosure maintenance or corrective action activities, current law requires the insurance policy proceeds to be readily available to cover the insured activities.  This rulemaking clarifies this requirement.
POLICY STATEMENT OVERVIEW

The CIWMB has determined that there is a need to modify existing closure, postclosure maintenance, and financial assurance regulations to clarify that cost estimates are to be based on the state’s costs along with appropriate clean-up language as a means of providing clarity and consistency with state law. 

PLAIN ENGLISH REQUIREMENTS
CIWMB staff prepared the proposed regulatory changes pursuant to the standard of clarity provided in Government Code §11349 and the plain English requirements of Government Code §§11342.580 and 11346.2(a)(1).  The proposed regulations are considered non-technical and can be easily understood by those who will use them.

AUTHORITY AND REFERENCES

PRC §§40502, 40508, 43040, 43501, 43601 and 43601.5 provide authority for this proposed regulation change.  The purpose of the proposed regulation is to implement, interpret and make specific PRC §§ 40508, 43020, 43021, 43022, 43040, 43103, 43500-43610.1 and Title 40, Code of Regulations §§ 258.72 and 258.74.
FEDERAL LAW OR REGULATIONS MANDATE
Federal law or regulations do not contain comparable requirements and as an approved state under Subtitle D of the Resource Conservation and Recovery Act (42 U.S.C.A.  §§6901 et seq.), the State of California has the authority to promulgate such regulations.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS

CIWMB staff has determined that the proposed regulation changes will result in no costs or savings to state agencies, no costs to any school districts that are required to be reimbursed under Part 7 (commencing with §17500) of Division 4 of the Government Code, no other non-discretionary costs or savings on local agencies or school districts, and no costs or savings in federal funding to the state.

CIWMB staff has determined that the proposed regulations do not impose a mandate on local school districts.

EFFECT ON HOUSING COSTS
CIWMB staff made an initial determination that the proposed regulation changes would not have a significant effect on housing costs.

EFFECT ON BUSINESSES

CIWMB staff made an initial determination that the proposed regulation changes would not have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.

EFFECT ON SMALL BUSINESSES

CIWMB staff made an initial determination that the proposed regulation changes would not have a statewide adverse economic impact on small businesses including the ability of California businesses to compete with businesses in other states.  Due to the capital investment required, few small businesses establish and operate solid waste landfills.  As such these regulations will not affect small business in that no small business is required to comply with the regulations, none is required to enforce the regulations, and none derives a benefit nor incurs a detriment from the enforcement of the regulations.

EFFECT ON CREATION OR ELIMINATION OF JOBS, EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
CIWMB staff has determined that the proposed regulatory action will not affect: (1) the creation or elimination of jobs within the State of California; (2) the creation of new or the elimination of existing businesses with California; or (3) the expansion of businesses currently doing business with the state.

COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES

CIWMB staff analyzed the economic impact of the proposed action.  To comply with the new regulation as proposed, staff estimates that the economic impact to private landfill operators would be approximately $0.3 million to $0.9 million per year.
CONSIDERATION OF ALTERNATIVES
The CIWMB must determine that no reasonable alternative considered by the CIWMB or that has otherwise been identified and brought to the attention of the CIWMB would be more effective in carrying out the purpose for which the action is proposed or would be as effective as and less burdensome to affected private persons than the proposed action.  The CIWMB invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.

CONTACT PERSONS

Inquires concerning the proposed administrative action or the substance of the proposed regulations may be directed to:

Michael Wochnick
California Integrated Waste Management Board

Permitting & Enforcement Division

P.O. Box 4025, M.S. WC/CCFAD 10A-18
Sacramento, CA  95812-4025

e-mail: mailto:mwochnick@ciwmb.ca.gov
Fax: (916) 319-7334
Phone: (916) 341-6318

Back-up contact person to whom inquires concerning the proposed administrative action or the substance of the proposed regulations may be directed:

Richard Castle
California Integrated Waste Management Board

Permitting & Enforcement Division

P.O. Box 4025, M.S. WC/CCFAD 10A-18
Sacramento, CA  95812-4025

e-mail:  mailto:rcastle@ciwmb.ca.gov
Fax:  (916) 319-7392
Phone: (916) 341-6343
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The CIWMB will have the entire rulemaking file and all information upon which the proposed regulations are based available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  Copies may be obtained by contacting Michael Wochnick at the address, e-mail, or telephone number listed above.  For more timely access to the proposed text of the regulations and in the interest of waste prevention, interested parties are encouraged to access the CIWMB’s website at http://www.ciwmb.ca.gov/Rulemaking/Postclosure/  Additionally, the final statement of reasons will be available at the above listed Internet address or you may call the contact persons named above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

The CIWMB may adopt the proposed regulation changes as described in this notice.  If the CIWMB makes modifications which are sufficiently related to the proposed text, it will make the modified text – with changes clearly indicated – available to the public for at least 15 days before the CIWMB adopts the regulations as revised.  Requests for the modified text should be made to the contact person.  The CIWMB will transmit any modified text to all persons who testify at a public hearing if one is held; all persons who submit written comments at a public hearing; all persons whose comments are received during the comment period; and all persons who request notification of the availability of such changes.  The CIWMB will accept written comments on the modified regulations for 15 days after the date on which they are made available.
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